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EXECUTIVE SUMMARY 



Tenure, Promotion, and Reappointment focuses on the legal 
implications of reappointment, promotion, and tenure deci- 
sions, with an emphasis on how understanding the relevant 
legal principles can inform practice. Through the use of 
scenarios and cases, we illustrate the conflict between insti- 
tutional and individual rights and the potential legal prob- 
lems associated with employment contracts, due process 
requirements, academic freedom, employment discrimina- 
tion, affirmative action, and peer review. Suggestions are 
offered for minimizing litigation and protecting institutional 
and individual rights. Following are some of the specific 
questions addressed. 

What has been the role of courts in reappointment, 
promotion, or tenure decisions? 

Institutions have a great deal of autonomy and discretion in 
making reappointment, promotion, or tenure decisions. 
Courts are reluctant to substitute their judgments for those of 
academic professionals. Recent legislation permits the sub- 
mission of employment-discrimination cases to juries, per- 
haps making it likely that this reluctance may wane. At any 
rate, courts are required to intervene in the.se matters when 
the individual rights of faculty meml-iers are threatened. In 
cases involving di.scrimination and the First Amendment, 
courts .seem to grant less deference to institutions than in 
other types of cases. 

What is tenure, and why is it the 
subject of many faculty lawsuits? 

Tenure was e.stablished to protect facul:> members’ 
academic freedom and to provide enough financial .security 
to attract able men and women to the profe.ssion. Courts 
alvSo have established tliat tenure, once acquired, is a proper- 
ty intere.st protected by the Con.stitution when conferred by 
public institutions. Although ca.scs by faculty members 
again.st colleges and universities in\X)l\'e reappointment, 
promotion, and other i.ssues, the most prominent ea.ses deal 
with tenure denial. While tenure has benefits for the institu- 
tion and the faculty membcTs, it al.so has financial c'on.se- 
(|uences for the iastitution, especially during times of 
retienchment. Faeulty members denied tenure suffer finan- 
eial, profe.ssional, and emotional con.sec|uences. As a result, 
lawsuits in this area are likely to inerea.se. 
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What constitutes the faculty employment contract? 

The faculty contract of employ tnent refers not only to the 
letter of appointment but to other professional and institu- 
tional policies governing reappointment, promotion, and 
tenure decisi<)ns. Institutional policies are included in the 
faculty handbook, while American Association of University 
Professors policy statements, especially the 1940 Statement 
of Principles on Academic Freedom and Tenure, contain 
profe,ssional policies. Courts also have looked to institution- 
al practices and customs and the oral, written, and implied 
assurances of key administrators to determine the rights and 
responsibilities of the parties when the language of the con- 
tract is unclear, ambiguous, or inconsistent. Collective-bar- 
gaining agreements are imj')ortant types of contracts, and 
they may govern how faculty members are reappointed, 
promoted, or tenured, I'ederal labor law, which governs 
pri\ ate collective bargaining, excludes faculty members who 
are considered "managers" and/or "supen isors," and thus 
institutions may refuse to bargain with their representatives. 
Faculty members are more likely to be considered ‘'man- 
agers” or "supervisors” at large, private research institutions. 
Faculty members at public institutions also may be restricted 
in the collective-bargaining ability under their states' labor 
laws. ColIecti\'e bargaining is an extremely complex and 
unsettled area of law, and institutions should seek expert 
legal and admin ist rat i\ e assistance in dealing with such mat- 
ters. 

To what extent are untenured faculty members at 
public institutions entitled to due process under the 
Constitution? 

The Constitution protects the property interests of faculty 
members at public institutions, before such interests may be 
denied or withheld, public institutions must provide their 
faculty members with due |')r()cess protection, including 
ade(|uate notice and a hearing. Untenured faculty members 
at public institutions have due procvss rights for the duration 
of their contracts, but not after the contract expires — unie.s.s 
the contrac t of employment or state law providc*s them witli 
a legitimate ex|X‘ctalion of continued employment. Some 
faciilt)’ members ma>‘ contend that they have accjuirecl 
tenure informally. Courts usually are unwilling to find that 
faculty members have acc|uired tenure through informal 



means, especially if there are written and explicit policies 
governing how tenure is acxjuired. All faculty members at 
public institutions are entitled to due process protection 
when their libeity interests are arguably infringed. Liberty 
interests arise when institutions make charges or allegations 
against faculty members that may damage their reputations 
or impose a "stigma or other disability’' preventing them 
from obtaining other employment. In negative reappoint- 
ment, promotion, or tenure decisions, liberty interests are 
difficult to prove because the reasons for the denial rarely 
are made public, a required condition for prevailing in such 
a lawsuit. 

How do courts balance institutional and 
individual academic freedom rights? 

Institutions have the freedom to decide on academic 
grounds who may teach, what may be taught, how it shall 
be taught, and who may be admitted to study. As a result, 
courts are reluctant to become invoKed in academic matters 
such as pedagogy, grading, and course offerings unless the 
institutions* decisions are intended to punish faculty mem- 
bers for their speech. Courts will become involved in nega- 
tive employment decisions at public institutions that are 
motivated by the faculty members' exercise of their I'irst 
Amendment or academic freedom rights. 1‘he.se rights 
include the freedom to comment on matters of public con- 
cern, the freedom to speak and express oneself e\ en il’ such 
speech is considered offensive, and the freedom to engage 
in certain activities such as testifying in court cases or engag- 
ing in political or union actix iiies. 

How are faculty members protected from illegal 
discrimination in reappointment, promotion, or 
tenure decisions? 

Although the Constitution and stale laws j^rohibit discrimina- 
tion, the bulk of the employment-discrimination litigation 
has involvLxl a number of federal ci\ jl-rights laws, especially 
Title VII of the C\v{\ Rights Act of 1961. I-ederal cK ihrights 
laws provitle an easier burden of prool for faculty members 
alleging illegal diseriniination than does the (a)n.siitution. 
'rhese laws also j’>rovide belter guidanc e to institutions for 
avoiding discrimination tlian many state laws. ( liven the 
inherent .subjectivity of the promotion and tenure process. 
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what is corivSidered fair or meritorious is difficult to deter- 
mine and will vary from person to person. Furthermore, 
some policies or practices adversely affect women and facul- 
ty of color As a result, employment -discrimination cases 
have been increasing, and colleges and universities should 
justify their reappointment, promotion, and tenure decisions 
with clear data and careful documentation. 

What are the legal boundaries of affirmative 
action in faculty employment? 

Affirmative action in the reappointment, promotion, and 
tenure process seeks to accomplish three objectives: elimi- 
nate the effects of an institution's own present or prior dis- 
crimination again.st women and people of color; remedy 
societal di.scri mi nation and increa.se the representation of 
women and people of color in the faculty ranks; and pro- 
mote racial and Tender diversity on college campu.ses. Hut 
as the current s( Jetal and political debate makes clear, fac- 
ulty members who do not benefit from affirmative action 
may believe that their individual rights have been violated 
and that they have been the victims of reverse discrimina- 
tion, Institutions of higher education may believe that a 
balance between the goals of affirmative action and claims 
of reverse disScrimination is impo.ssihle t(^ attain. 

N evert hele.ss. institutions have been able to justify affir- 
mative action if they are attempting to remedy the effects of 
their own discrimination. In addition. Title VII permits pri- 
vate and public in.stitutions to implement voluntary affirma- 
ti\’e-action plans if there is a "manife.st imbalance” in the job 
market, if the plans are only temporary*, and if the interests 
of faculty members not benefiting from affirmative action are 
not unnece.ssarily “trammeled.” Public institutions, however, 
are subject to much stronger standards of justification on 
constitutional grounds. 

What rights do faculty members have to access 
confidential peer-review materials? 

Faculty members or the HF'OC may be able to obtain acce.ss 
to peer-review materials to discover jiroof of di.scri mi nation, 
lanlhermore, in .some states, peer e\*al nations are made gen- 
erally a \ a liable to faculty members under employee “right 
to know” or “.sunshine” laws. Although faculty members 
alleging di.scrimination have been given acce.ss to their and 
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others’ personnel files, courts have been generally 
concerned with the impact this disclosure has on the peer- 
review process. As a result, courts continue to search for a 
balance between the importance of confidentiality for the 
peer-review system and the need to prohibit discrimination 
in higher education. 

The peer-review system likely will not suffer from disclo- 
sure of confidential peer-review materials. Peer evaluations 
based upon sound and fair reasoning will always withstand 
challenges. Even though courts will compel disclosure in 
some situations, the decision of whether to voluntarily 
release peer-review materials to the faculty member is one 
of institutional policy. Some institutions provide faculty 
members with, at a minimum, a redacted (with identifying 
information deleted, for example) copy of the peer-review 
materials, and recent data indicate that the peer-review sys- 
tem is not greatly affected by disclosure of peer-review 
materials. 

To what extent are administrators and faculty 
members involved in the peer-review process 
liable for defamation and other tort claims? 

Although faculty members and administrators invok ed in 
the peer-review process can be sued for defamation and 
other torts, they usually are protected from liability by state 
law, or a qualified privilege*. Also, most institutions have 
insurance covering this type of matter. Peer reviewers can 
lo.se this protection if they act with malice or bad faith or 
disclose the information to people who have no legitimate 
interest in the matter. As long as they act honestly and fairly 
and provide detailed examples for their conclusions, admin- 
istrators and faculty members invoh'ed in the peer-review 
process generally are protected from liability. 

What can we do to minimize the risk of litigation? 

Admini.strators, faculty members, and institutional attorneys 
should function as a team in infonning other aclministiators 
and faculty members about the legal implications of their 
responsibilities. Legal audits should be performed periocli- 

•Qualifictl piivilc>»fs ajiiilnst lialiiiiiy from ticfaination and (jIIkt torts arc 
>;raniod to people makin>» employment evaluations. i)rovided they acted 
without malice or ill will. Ihe law >»r.ints the.se prisile>»es when the interests 
at stake warrant them. 
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cally. These legal audits inx'olve surveying each office and 
function to ensure that policies and practices are in compli- 
ance with legal principles. Furthermore, legal audits and 
teamwork can serve as an early warning system that alerts 
administrators, faculty members, and legal counsel of poten- 
tial legal problems long before they lead to litigation. 
Institutions sliould take steps to minimize the risks from 
litigation. We recommend the following: 

• Institutions sliould involve legal counsel in determining 
policy and procedures for reappointment, promotion, and 
tenure decisions. 

• The reappointment, promotion, and tenure policies 
should be explicit, unambiguous, and consistent, and 
these policies sliould clearly articulate Iiow tenure is to be 
acc|uired. 

• Institutions should eliminate or minimize those practices 
tliat are not specifically addressed in the institutions’ writ- 
ten policies. 

• Institutional officers and key administrators should be 
informed that their actions and words can bind the insti- 
tutions to a contract. 

• All units in the institution should be governed by a single 
reappointment, promotion, and tenure policy, though the 
standards may differ among units, 

• The criteria for reappointment, promotion, or tenure 
should l')e specific enough to pro\’ide guidance to faculty 
members. 

• Faculty members should be prenided with as much infor- 
mation as po.ssible as tliey prepare for tlieir reappoint- 
ment, promotion, or tenure review, 

• Faculty members should be pren ided procedural safe- 
guards before they are released from tlieir c'ontracts. 

• I Institutions .should pnnidc orientation and career devel- 
opment for new faculty members. 

• In.stitutions should develop a procc.ss of annually evaluat- 
ing faculty members. 

• I'he faculty memlier .sliould be appri.sed of any perfor- 
mance problem with enough time to improve, 

• Faculty members should be pren ided with, at the veiy 
least, a redacted copy of their performance evaluations 
and peer-review materials. 

• lastitutions should commit themselves to ending di.scrinii- 
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nation and to take whatever steps are necessaiy to 
achieve this end. 

• Institutions should he conscious of the important legal, 
political, and social Interests associated with affirmative 
action. 

• Individuals involved in the evaluation or review process 
must be made aware of the fundamentals of employment- 
discrimination law. 

• Institutions should establish grievance procedures that are 
easy to use. 

• Institutions should <.onsider adopting binding arbitration 
or another method of alternative dispute resolutic)n. 
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FOREWORD 



The fear of eveiy college.* president oi dean is to see die 
newspaper headline; PROFESSOR AWARDED $3 MILLION 
IN PERSONNEL SUIT. 1’his fear seems to he justified 
because personnel matters are the single largest area of liti- 
gation for institutions. In.stitutions need to protect their 
.scarce re.sources from being redirected from the pursuit of 
their academic mission. 

It should be understood that faculty do not sue their insti- 
tutions on a whim. 'I'here are always rea.sons. real or imag- 
ined. that cau.se an individual to enter into an adveisarial 
relationship with the organization he or she once joined 
\oluntarily with the hopes of a protluctive liletime career, 
rhe major cau.ses of facullN' litigation are; 

• Poor training: On the whole, key academic leaders. 
Irom academic \ ice presidents to department chairs. ha\c 
not been in.structed on the motives underlying most jx*r- 
soiinel disjiutes. As a conseciuence ol this unknowing- 
ness, these key institutional leaders may respond in 
manner whic h puts the institution at risk. 

• Violation of written agreements: I’he first area of 
concern to the couits is that once an agrecanent is made, 
it is lailhlully e.xecuted. Most faculty disputes occur 
becau.se the institudon has failed to U|')hold its agreement 
with the individual. I'his agreement could be found as 
part of the fac ulty contract or caiuld be part of tlie policies 
that govern the institution, e.g.. facult\‘ code or peisonnel 
procedures. 

• Violation of basic rights: 'fhe .second area of concern 
to the courts is tliat the rights ()f the individual be protect- 
ed Irom the oppression of gcwernmental agencies or 
impersonal organizations. 1he.se basic rights arc* detailed 
in federal and state constitutions and in the v.irious non- 
di.scrimination fedc*ral legulaticins. 

• Inconsistent enforcement of procedures: ( >ne <on- 
cept of nonclisc'rimination is that c'veryonc* is treated the 
.same. 'l‘herciore, polic ies and j')rocc‘clures that are 
applied inconsistently are eonsiderc*d by the c'ourts to be 
inhc*rcntly unaccc*j')tablc*. 

• Faculty perception of being treated unfairly: boc »r 

coninuinic'ation and a .sen.se of not being a()preciatecl may 
be all it takc*s to motivate a fac ulty member to sue. 
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Litigation of this type may be few in number, but it does 
take up a significant percentage of the time spent by the 
college counsel. 

Academic leaders must develop policies and practices that 
are scnsitix'e to the changing needs of the institution. The 
changes higher education has experienced in the knowledge 
base, financial issues, expectations of students, and demands 
by society have increased significantly during the past 20 
years and are accelerating. Balancing the needs of rapid 
change while protecting the rights and expectations of facul- 
ty will take increasing skill. 

In this report, Benjamin Baez, an instructor of higher 
education at Syracu.se University, and John A. Centra, profes- 
sor and chairman of the Higher Education program at 
Syracuse University, have developed a comprehensive view 
of faculty legal issues concerning tenure, promotion and 
reappointments. They address the primary areas of litiga- 
tion: contracts; constitutional law — including due process 
rights; freedom of speech and academic freedom considera- 
tions; employment discrimination; affirmative action, includ- 
ing diversity and individual rights; and peer review. Baez 
and Centra have provided an analysis that will be extremely 
useful for institutions to begin a comprehensive legal-educa- 
tion program for their academic leadership. 

When an institution establishes such a training program, 
[he benefits will include an aw'arcness of the legal implica- 
tions of individual acts, development of a sensitivity to the 
need to consistently enforce the policies and procedures of 
the institution, and development of a stronger relationship 
between the actions of individuals to the overall mi.ssion of 
the institution. l*he end result is the development of a cul- 
ture that is more nurturing and supportive of faculty rights, 
more consistent with the academic purpo.se of the institu- 
tion, and more protective of individuals with less power and 
influence. In short, a leadership that has a firmer foundation 
regarding its legal rights and responsibilities and better able 
to create a culture of trust that fosters an attitude of appreci- 
;ition rather than ;m attitude of nli.strust protected by a shield 
of litigation. 
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INTRODUCTION: TENURE IN AMERICAN HIGHER EDUCATION 



This report addresses the rights and limitations of faculty 
members and institutions in reappointment, promotion, and 
tenure decisions. Although colleges and universities have a 
great deal of discretion and autonomy from court intervention 
in employment matters, they also confront legal limitations. 
The following sections explore broad questions with regard to 
negative reappointment, promotion, and tenure decisions: 

• What rights and responsibilities do institutions and faculty 
members have under the employment contract? 

• Are untenured faculty members entitled to constitutional 
due process? 

• How are the academic freedoms of the institution and 
faculty members balanced? 

• What protection do faculty members have against illegal 
discrimination? 

• What rights do faculty* members have to inspect peer- 
re\'iew information? 

• What are the legal boundaries of affirmative action? 

• What can we learn from the exploration of these issues 
that would help administrators and faculty members make 
legal and fair decisions? 




This report 
addresses the 
rights and 
limitations of 
faculty 
members and 
institutions in 
reappointment, 
promotion, and 
tenure 
decisions. 



Tenure in American Higher Education 

Although this report addresses the legal implications of reap- 
pointment, promotion, and tenure decisions, tenure is the 
crux of the discussion and the subject of many lawsuits 
inv'olving faculty members. Tenure in American higher edu- 
cation has a k^ng and varied history. As defined by the 
American Association of l^niversity Profcs.sors, or AAUP, 

1940 Statement ot Principles on Academic Freedom and 
Tenure, which has been adopted by many, if not most, insti- 
tutions and is relied upon by many state and federal courts, 
tenure protects a faculty members freedom to teach, 
research, and engage in extramural activities, and it provides 
.sufficient economic security to make the academic profes- 
sion attractive to able men and women (AAUP 1990). 
Although tenure does not guarantee lifetime employment, 
dismissal becomes very difficult once a faculty member has 
attained tenure. 

Tenure has been eriticized widely within higher education 
as well as outside {Wall Street JouniaL Oct. 10, 1994). .As a 
result, many in higher education argued that the tenure sys- 



Teuure, Primution, and Reappointment I 

O 

ERIC 



/ 



16 





tcm should he reformed nVaeliienl')er^, Januai*)’ I^ebriiaiy 
1996). The Ameriean Assoeialion for Higher Hducaiion 
lx‘gan a two-year project examining tenure {(Jirotiiclc of 
Higher luiiicatioiL March 3U 1995). Of course, many profes- 
sors and pre.sidents defend the intent, if not tlie alleged 
abiKses, of the American tenure system (Cotter, laiuiar^v 
lebruaiy 1996). 

I'enure does not come without co.sts to an institution. In 
addition to the risks that the tenured j')rofessor may become 
an ineffective teacher, stop publishing, and be a poor eiti- 
/.V n. there are other costs. I-inancially. the employing institu- 
tion ct)inmits to a potential lifetime appointment that may 
ct)st it apj')rc)ximately S2 million by the time the tenured 
profes.sor retires (Brow n and Kurland 199.^). In respon.se to 
the.se criticisms. oj-)ponents haw called for an elimination or 
modifiealion of tenure. Some in.stitutions haw adopted alter- 
natives to tenure by emj')loying faculty members on term 
contracts; others have modified their tenure .sy.stem by enact- 
ing nontenure track aj')pt)intments, extended probat ionaiy 
periods. .siisjXMision of the 'up-or-out ' rule, imposition of 
tenure (.juotas, and periodic evaluation of tenured faculty 
members (Chait and Ford 19f^2). 

11iere are benefits for the institution and the faculty mem- 
ber. 'rhe faculty member is lew arded for his or her w'ork 
and gains job security. F’or the institution, the American 
tenure .system, with its "up-or-out" policy, dtx\s not allow 
marginal profc.s.sors, though j)()pular, to linger on, 'fenure 
also is a tradc‘-off for the lower salaries paid to faculty mem- 
bers compared with other j')rofcssionals; ceilainly, the lack 
ol job security generally would rec|uire higher .salaries 
(Brown and Kurland 199.^: ITanke 1995), (uven the lower 
salaries, academic in.stitutions are able to recruit (|uality pro- 
fes.sors w'ith the j■)romi.sc of tenure. 

But mo.st importantly, tenure protects and enhances 
academic freedom (Commi.ssion on Ac.‘ademic 'fenure in 
Higher Hducation 19“^ .5; Olswang and Lee 19H-!). Profe.s.sors 
can be assured of peiforming their responsibilities without 
interference or fear of losing their jobs. Job security pro- 
motes academic freedom by encouraging innos ation and 
ct)mmitment to long-term jiic ejects. ITirthermore, becaii.se 
.senior faculty members do not feel profe.ssionally threatened 
by bringing in men and women of ability, they maintain the 
quality of the imsiitutioifs faculty (Brown and Kurland 1993). 



Tenure policies and procedures 

Tenure is the central feature of acaclcMnic staffing policies in 
most colleges and universities; approximately 8S percent of 
all colleges and universities lia\'C tenure systems (Mortimer, 
Bagshaw, and Masland 1985). Some institutions, however — 
most of them junior and community colleges — do not. 

These institutions instead operate under some form of a 
contract system. 

Most institutions of higher education have rules and regu- 
lations regarding the re\'iew of probationar\" faculty. Faculty 
members are reviewed to determine whether they meet the 
scholarly and instructional standards justifying tenure 
awards. Such evaluation traditionally has been ve.sted in the 
faculty. 'Fhis practice is consb*ent with AAl’F principles, and 
the couils generally ha\'e \ icwed faculty as the most appro- 
priate evaluators of academic merit (Ohswang and Lee 1984). 

4'he 1940 Statement of Principles, although almo.st univer- 
.sally endorsed and adopted, does not prescribe institutional 
practice; it merely offers guidance. As a result, promotion 
and tenure policies and jiractices cliffer greatly I'rom in.stitu- 
tion to iastitution and .sometimes within iastitutional units 
and depaitments. Kvery aspect of tenure may differ: the 
definition; the criteria for awards; the length of the proba- 
tionar>' period; categories of eligible faculty members; the 
relationship between tenure and rank; the procedures for 
recommending; the procedures for appealing adverse deci- 
sions; the role of faculty, admini.stration, .students, and gov- 
erning boards in the.se decisions; and the methods of 
evaluating teaching, .scholar.ship. and .sen ice — the mo.st 
common criteria for promotion and tenure. 

A study by the C>omnii.ssion on Academic 'k'niire in 
Higher Htliication highlighted the variability in promotion 
and tenure policies and practic es ( 1975). 'Hi is \ arialiility is 
.still true today. While mo.st colleges and universities ha\e 
formal tenure policies and procedures, .some do not. Mo.st 
in.stitutions provide exjilicit statcanents concerning the (jU;ili- 
fieations and eriteria for reappointment, promotion, and 
tenure, although .some do not. Increasingly, effoiis are made 
to assist the young I'aculty member in ck“\ c4oping ;i‘ teac her 
and scholar, but in .some college's and universities the* young 
faculty member .still is given virtually no a.ssi.st;mce or infor- 
mation about his or her strengths or .shoilcx>mings until the 
tenure deeision is made. Institutions may ev;iluate thc'ir tac*- 
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ulty member annually, every three years, or only once 
(when the tenure decision is made). 

Some colleges and universities limit the proportion of 
tenured faculty in a given department, but most do not have 
specific limitations. Often, the tenure decisions start with 
and generally follow the recommendations of departmental 
committees, but at some institutions the departmental chair- 
person or dean makes the effective recommendation, with 
or without formal faculty consultation. At many in.stitutions 
the board of trustees makes the final decisions, although at 
some colleges presidents or other principal academic offi- 
cers have the ultimate authority to grant tenure. Many insti- 
tutions also have grievance procedures that allow faculty 
members to appeal unfavorable tenure decisions, although a 
few colleges and universities do not. 

Despite the variability, some commonalities exi.st. Usually, 
faculty members reach the tenure decision after some period 
ot prohationaty .scr\ icc that commonly ranges from three to 
se\ en years, averaging six years at universities and five and 
one-halt years at four-year colleges (Chait and Ford 1982). 
1‘hc re\'iew process typically lasts for most of the academic 
year and involves input from peer-re\'icw committees, 
department heads, deans, and other administrators (Leap 
1993). l‘he faculty member is burdened with proving his or 
her worthine.ss; should the decision be negative, the faculty 
member is given a one-year terminal contrac t. In in.stitutions 
that permit promotion before the tenure decision is made, 
the faculty member denied promotion likely will not receive 
tenure. 

Peer-review committees, normally consisting of depart- 
mental colleagues, typically make the initial recommenda- 
tion (^n reappointment, promotic^n, or tenure. Once the.se 
committees have made tlieir recommendations, tlie do.ssier is 
forwarded to the department head and tlu*n the college 
dean (in many cases, the department head sees the do.ssier 
first). 'I'he recommendations of the committees, department 
head, or dean usually are not binding but often are 
followed, 'rhe do.ssier tlien is forwarded to the chief 
academic offic'cr and then the college president. The.se 
administrators, for all practieal purpo.ses, hold the final 
authority to grant or deny tenure because the governing 
boards (which often have the legal autliority) usually rubber 
.stamp the.se decisions (see Leap 1993; Wliicker, Kronenfeld, 
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and vStrickland 1993). There have been instances, however, 
in which a governing board has denied tenure despite the 
recommendations of these adminustrators. For example, the 
board of taistees for the University of Massachusetts System 
recently denied tenure to three professors whose promo- 
tions had been approved by campus and system officials, A 
board subcommittee was concerned about the proportion of 
tenured professors in the system {Chronicle of Higher 
Education, Sept. 8. 1995). 

The primaiy criteria for promotion and tenure decisions 
are teaching effectiveness, research and publications, and 
service to the public, profe.ssion, and the in.stitution. But 
how the.se criteria are measured and weighed varies from 
institution to in.stitution (Diamond 1994: Kogan. Moses, and 
El-Khawas 1994; Leap 1993). Although institutions var^^ in 
the methods they use to evaluate faculty, there has Ix^'cn a 
.significant increase in the use of .student evaluations, and 
more recently teaching portfolios, for summative evaluation 
of faculty members (Centra 1993). The institutions also may 
con.sider such insfitutional needs as financial con.straints, 
departmental growth or decline, and curricular or program 
changes (Diamond 1994; Leap 1993). Faculty members usu- 
ally are required to submit a do.ssier that illustrates and .sum- 
marizes their accomplishments, as well as other documents 
(such as letters of reference). In.stitutions al.so .seek letters of 
evaluations from .scholars at other institutions (Leap 1993). 

Given the financial con.straints that mo.st in.stitutions 
ob.serve, many faculty members w'ill not achieve tenure: 
many will be hired on nontenure tracks and others will not 
be granted tenure hecau.se of the already high percentage of 
tenured faculty at many colleges and uni\ersitie.s (Brooks 
and German 1983: Chnniide of Higher Education. Sept. 8. 
1995). Becau.se of the IxMiefits of tenure, the subjecti\X‘ 
nature of the procedures and criteria, and the drastic conse- 
quences of a negative promotion and tenure decision, facul- 
ty nicMiibers .some^times will choose to seek a judicial remedy 
in a .state or federal court. We arc‘ likely to see more faculty 
members .se^eking remedy in the courts. 

Tenure, furthermore, does not guanmtec lifetime employ- 
ment. 'rhis al.so is true in public iastitutions in which tenure 
attainment gives faculty members a “property intere.st" pro- 
tected by the due process clau.se of the 14th Amendment. 
Tenure only protects a faculty member from being dismi.ssed 
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without cause, although an institution is required to provide 
faculty members with adequate notice and a hearing before 
dismissal. Many courts have upheld dismissal of tenured 
faculty members for, among other reasons, incompetence 
/vs\ Board of Trustees of Ball State Ihiwet'sity 1986), 
sexual or “unprofessional" misconduct {Korf us. Ball State 
I'fiiuei'Sity 1984), neglect of duties {Kin^ rs. VnU'ersity of 
Mifuwsota 1985), financial exigency {Krotkoff vs. Gone her 
College 1 978 ) , and p rogra m d isconti n ua nee (Ji menez i s. 
Almodovar 1981). 

Although many institutions do not have systematic 
re\'iews of tenured faculty, some scholars have called for 
periodic evaluation of tenured faculty members (OKswang 
and Fantel 1980). Certain professional trends suggest that 
tenured faculty members may be required to submit to more 
strenuous review procedures: the demands for quality, 
increased interest in periodic re\ iew of tenured faculty, elim- 
ination of mandatorv* retirement, and the oi')ligation to end 
sexual harassment (Moll 1992). Furthermore, given the back- 
lash against tenure and increased financial difficulties at 
many colleges and uni\ersities. more institutions may begin 
to question the percei\ ed tradition of maintaining tenured 
professors who do not perform adequately or engage in 
u n p rc )fess i on a 1 conduct. 

History of Tenure and Promotion 

Tenure as. we know it today, w ith a set of due process rights 
that go with its acquisition, did not exist prior to the 19-iOs 
(Met/ger 1993a). In the 19th centurv’. many institutions 
appointed their faculty for one year, vacated their positions 
at the end of the term, and reappointed only tho.se who 
pa.s.sed the annual re\'iew (Metzger 1973). 'I'liis practice was 
mo.st common in state-supported institutions and was ju.sti- 
fied by governing Iv rds on the grounds that yearly appro- 
priations made it difficult to commit to long-term appoint- 
ments. Furthermore, if indefinite tenure exi.sted at all. the 
law treated it as temporal^' and extinguishahle (Metzger 
1973 ). 

Since professors had indicated concern about their job 
security and many of them .sought freedom for their expres- 
sions and beliefs, the AAUF, born in 1915, i.s.sued a declara- 
tion of general principles on tenure and aeademic freedom 
(Mel/.ger 1973). 'Fhe AAUF .sought to accomplish two goals: 
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the right to establish the faculty as the l:>ody best able to 
judge the qualifications of otlier faculty, and the use of cer- 
tain procedures (such as written charges and a faculty trial) 
to make it more difficult for the institution to dismiss faculty 
members capriciously, 

Before the 1940s, some institutions gave tenure (that is, 
continued appointment without explicit renewal) to faculty 
members at the rank of full or associate professor, W'hile 
others did not give tenure at all. In institutions with tenure, 
the lower floor was turned into a “proving ground from 
which (}ualified persons could be lifted out of insecurity on 
the elevator of promotion** (Metzger 1993a). Most of the 
institutions, however, did not set a limit on the number of 
times short-term appointments could he renewed, and so 
.some teachers could compile many years of ser\ ice without 
ever gaining tenure. The AAliP addressed some of these 
concerns in 1 9 - 40 . 

The 1940 Statement of Principles on Academic I'reedom 
and Tenure was issued jointly by the AAUP and the 
Association of American Colleges. 0\'er the years, the I9 i() 
Statement of Principles has been incorpt)rated expressly or 
by reference into many facultN' handbooks, endorsed by 
more than 100 national learned and professional as.socia- 
tions, and relied upon by a number of courts; it is the gener- 
al norm of academic practice in American higher education 
(Van Al.styne 1993b). 

The 1940 Statement of Principles emphasized job security. 
By its u.se of the word “probationary*** to describe the pre- 
tenure ser\'ice, it made it clear that this pre-tenure period 
could not be u.sed as a form of “cheap labor.** 'I'he .statement 
al.so di.sengaged tenure from rank and tied it to years of 
ser\4ce, which was reckoned as all the years .spent in the 
prote.ssion. l)e facto tenure (or tenure accrued by nonforma 1 
means rather than institutional .say-.so) thereby became pos- 
sible (Metzger 1973). The 1940 Statement of Principles also 
required that the dismi.ssal of tenured profe.ssors could only 
be accomplished by showing financial exigency or cau.se. 

The 1940 Statement of Principles protected tenured facul- 
ty members. The AAUP, in respon.se to the dismis.sal of 
untenured profe.s.sors during the McCarthy era, called Idr the 
procedural protection ofthe.se faculty members (Brown and 
Kurland 1993). 'Fhe AAl-P safeguards include hearings when 
violations of academic freedom are alleged and sufficient 
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notice oH nonreappointinent so that a faculty member has 
time to relocate or to seek reconsideration of the negative 
decision. 

Legal history of tenure and promotion 

The courts in the early 1900s tended to view colleges and 
universities as just another kind of corporation, and the early 
academic-employment cases indicated extensive judicial 
deference to academic decisionmakers as long as there was 
a showing that the termination of appointments were in the 
best interests of an institution (Olswang and Lee 1984), The 
Supreme Court, however, moved toward recognizing 
academic freedom (which was protected by tenure) as a 
le^ inuite constitutional value in Su eczy rs, \eu' Hampshire 
( 19S“^). This decision overturned a contempt c'onviction of a 
profe.s.sor who refused to disclose what he discussed in a 
class lecture (Van Alstyne 1993b). In Keyishiau is. Board of 
(1967). the Supreme Court eliminated all but the 
mo.st general loyalty oaths and recognized that academic 
freedom is a "special concern" of the First Amendment. In 
addition to freedom to engage in political speech, courts 
also have recognized the freedom of faculty members to 
engage in teaching and other cla.ssroom activities, as wcdl as 
the freedom to conduct research (Ol.swang and Lee 1984). 

In later ca.ses, the Supreme Court e.stablished tenure at 
public iastitutions, once accjuired, as a "]-)roperty interest," 
protected by the due process clause of the 14th Amendment 
(see Section Three), 'Lenure rights may be governed by the 
employment contract or .state law, but once acquired public 
institutions mu.st establish extremely good rea.sons (and pro- 
\ ide proper procedural safeguards) before dismi.ssing a 
tenured faculty member. 

I’ntenured faculty members, on the other hand, are not 
protected by the Con.stitution after their c< mtracts have 
expired*. Their rights for non renewal are primarily estab- 
lished b^ the employment contract, whic h ma\ protect them 
by providing grie\ ance procedures and other safeguards, 
rntenured faculty members also may ha\e rights under .state 
law. Tenure plans at public institutions, for example, may be 
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governed by state law, and any decision contrar\' to tlicse 
plans may result in litigation and, in rare cases, tlie judicially 
mandated tenure of these faculty members. 

The AAIJP definition of academic freedom and tenure 
emphasizes the protection of individual professors against 
the institution, whereas tlie constitutional definition seems to 
emphasize the protection of the individual and the entire 
university community against state interv^ention (Ral'>l)an 
1993). The freedom to determine who may teach, what may 
be taught, and how it sliall lx-* taught apparently covers the 
appointment, promotion, tenure, and the elimination of 
faculty, as well as curriculum issues, pedagogy^ and student 
admissions (Rabban 1993). 

The AAUP s definition of academic freedom is important 
because courts have used it to establish the employment 
rights of professors whose appointments have been termi- 
nated. When the institution has incorporated this definition 
into faculty handbooks or other documents, courts have 
determined that it is part of tiie employment contract* (see 
Greeue vs. Houxird Univenity 1969; Olswang and Lee 1984). 
Even when institutions have not explicitly incorporated the 
AAUP definition into their policy documents, courts may 
hold that institutions are responsible for complying with 
these principles, interpreting them as a kind of "indu.stiy 
practice" (Ohswang and Lee 1984). 

The Nature of the Faculty-Institution Relationship 

To grasp the k gal implications of reappointment, ['>romotion. 
and tenure decisions, it is important to understand how 
courts view the faculty-institution relationship. This relation- 
ship is primarily defined by contract law, but cenain i.ssues 
are re.solved by labor law, employment-di.scrimination law, 
and. in public institutions, constitutional law and public 
employment .statutes and regulations (Kaplin and Lee 1993), 
Since the (Constitution provides .safeguards against state 
action, private institutions rarely are subject to the constitu- 
tional requirements impo.sed on public in.stitutions (vi;i the 
14th Amendment, for exaenpie). Therefore, contract law 
provides the primary basis for defining the rights of pii\a(c 
in.stitutions and their faculty. 
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The legal implications of promotion 
and tenure ilecisions 

Given the importance of promotion and tenure decisions to 
the institution and individual faculty members and the legal 
history' established, resorting to the courts for a remedy is 
not unusual. Faculty-employment decisions account for the 
greate.st proportion of litigation agaiast colleges and univer- 
sities (Lee 19^5). This is not surprising. Financial constraints 
in higher education have decrea.sed the number of faculty 
positions. The high number of tenured faculty and the finan- 
cial costs a.ssociated with tenure have forced many in.stitu- 
tions to toughen the standards for granting promotion and 
tenure, leading to more negative decisions in a tighter job 
market. And employment-discrimination law'S provide more 
channels for challenging negatiw decisions (Lee 198S). 

'I*hough courts often defer to academic expertise in 
emi')loyment matters, an iastitution may not violate a faculty 
member's civil, coastitutional (at public in.stitutions). or con- 
tractual rights. Courts will look to the facts of a ease to 
determine whether the .stated rea.sons for denying promotion 
or tenure are impermi.ssible or whether there was a sub.stan- 
tial depaiture from accepted “academic norms*’ (Rabban 
1993), l*he role of the courts, however, is not to review and 
correct mistakes but to ensure that the decisions are consis- 
tent with legal rec^uirements. As a result of this limited view, 
most legal claims by indi\’idual faculty members ha\e been 
rejected (Rabban 1993). 

Despite all the concern b\' administrators and faculty 
members about the com|')etence of judges to evaluate sub- 
jective employment decisions, courts rareh' cjiiestion sub- 
stantive decisions (Lee 19S3), And when they have looked 
into these decisions, they have focused on factors not 
uni(|ue to academia — namely, the timing of the decisions 
and (luantifiable data (Rabban 1993), 

Ne\‘eitheless. couits .sometimes ha\’c reviewed the sub- 
stance of these decisio!is to determine whether faculty mem- 
bers* rights w’cre violated, 'rhis is especially true in 
discrimination and I'ir.st Amendment cases. In a number o( 
c ases in w hic'h the reasons for a negati\’e employment deci- 
sion ha\ e been considered weak or i')oorly substantiated or 
where the unanimous decision of the faculty committees 
was overturned by upper-level administrators, the conns 
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have found ilial the staled academic reasons were a pretext 
for an illegal decision (Kal)lxm 1993). 

The Use of Scenarios 

Because we believe that complex legal issues are best 
understood when specific problems are at issue, this report 
u.ses scenarios to guide tlie readers through the issues dis- 
cussed in each section. For this reason, we also pro\'ide a 
more extensive discussion of the facts of t*ases then one 
might .see in repoils dealing wiili legal issues, riiese scenar- 
ios are composites of actual cases and pro\-ide tlie readers 
with reali.stie examples of how these legal issues might man- 
ile.st in practice. Hach section begins with a scenario or twf) 
and .some Cjue.stions about scenario(s). At the end of the 
.section and after we have di.scussed the rele\ ant legal doc- 
trines. we return to the scenario and j)i‘o\ ide [possible 
an.swers to the.se cjue.stions. Headers ma\’ choose to return to 
the scenario to refresh their memories before reading our 
answers. 

Summary 

In.stitutions have a great deal of autonomy and discretion in 
making reappointment, promotion, or tenure decisions. 
Courts are reluctant to sul'>stiuite their judgments for those of 
academic profe.ssionals. On the other hand, courts are 
required to inteivene in these matters when the individual 
rights of faculty members are threatened. Although cases by 
faculty members against colleges and uniwrsilies involve 
reappointment, promotion, and other issues, the mo.si 
important cases deal with tenure denial. Tenure has iiian\’ 
benefits for in.stitutions and faculty metiibers, but it al.so has 
financial con.secjuences for the in.stitution. The financial, 
profe.ssional. and emotional (.“onse(|uences of a negati\ e 
tenure decision for faculty members likely will result in 
many more .such lawsuits. 
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THE FACULTY CONTRACT OF EMPLOYMENT 



Consider these scenarios: 

The faculty Ivandbook at XYZ C('>llege, a private 
institution, states that “full-time faculty members are 
entitled to tenure at the end of their seventh year of 
service, provided they have proven merit in teaching, 
scholarship, and service.” Faculty members must apply 
for tenure in their sixth year, and the handbook 
describes the process. Professor A, a male faculty 
member in the English department, serv^ed as an 
adjunct professor for two academic years teaching 
three cla.sses each semester before being appointed 
assistant profe.ssor Aug. 1, 1990. on annua! contracts. 

On Aug. 1. 1994, Professor A was informed that as 
of July 30, 1995, his .services no longer would be 
required. The college was not “dissatisfied” with 
Professor A’s performance, hut it was experiencing 
financial difficulties. As a result, it was eliminating 
positions in a number of departments. Professor A 
claimed that pursuant to the handbook, the completion 
of his la.st year automatically gives him tenure. He also 
contended that since he has served the college for six 
full years, at the very least he shcuild he permitted to 
apply for tenure. The c('>IIegc argued that no faculty 
member is “entitled” to tenure, and only full-time facul- 
ty members are eligible to apply for tenure at the .start 
of their sixth year. Since Profes.sor A was notified of 
dismi.s.sal before his sixth year, he is not eligible for 
tenure. The tenure policies do not addre.ss the i.ssue of 
adjunct profe.ssors. Professor A claimed that his depart- 
ment chairperson indicated to him that his two years 
as adjunct would be considered “full time.” 

In addition to Profe.ssor A’s position. XYZ College 
eliminated a number of other untenured faculty posi- 
tions for financial rea.sons. Many faculty members tlis- 
agreed that the college was motivated by legitimate 
financial rea.sons. Many of them al.so believed they had 
little .say about the elimination of faculty po.sitions. As 
a re.sult, a number of tenured and untenured faculty 
members met to di.scuss w hether it would be appropri- 
ate to form a union to bargain* collectively with the 
('oliege regarding when and h('>\v faculty should be 
dismi.s.sed and other employment matters. 
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On paper, tlie adminLsiralion retains ultimate ded' 
sion-making authority in all matters. Ihe faculty at 
College, however, ha\'e almost unfettered autonomy 
about eurrieulum issues, admission and graduation 
.standards, and grading policies. The faculty also pro- 
vide recommendations about hiring, promotion, and 
tenure matters, and although the aclmini.stration usually 
accepts these recommendations, it has overturned their 
recommendations in .some ca.ses, 7‘he admini.stration 
also .seeks faculty input into many other decisions, and 
faculty members often are represented in internal com- 
mittees that make recommendations to the admini.stra- 
tion on many matters. 

Does Profe.s.sor A have tenure? At the \ eiy lea.st, .should 
he be permitted to ay>i')ly for tenure? Are the faculty mem- 
bers able to bargain collectively with the c<^llege? 1'he.se 
cjue.stions will be addre.ssed at the end of this .section. 

'iVaditionally. emi-)loyment relationships have been con- 
sidered ‘at will.** meaning that either party may terminate 
the relationship at any time for any legal rea.son. In higher 
education, however, the concept of "employment at will** is 
not appropriate to de.scribe the faculty-iastitution relation- 
.ship. Administrators and clerical and support .staff members 
may be “at will ’ employees, but faculty members rarely are. 
For one, tenure has made the faculty-in.stitution relationship 
di.stinct from that of other profession.%. 'lenure protects facul- 
ty members from cMsmissal without <*au,se. Cntenured laculty 
members al.so are not “at will*’ em]^lo\'ees. They usually have 
term contracts — typically for one year — although the.se 
contracts may be longer at some in.stitutions. 'fhe.se faculty 
members are protected from dismissal for any rea.son for the 
duration of their contract periods. 

But untenured faculty members ha\ e no rights after the 
ex]')iration of their contracts, and both parties may end their 
employmera relationship, for an>‘ rea.son, w ithout subjecting 
them.selves to any legal obligations. Increa.singly. untenured 
fac ility members are aiiempting to seek rights beyond the 
terms of their contracts, u.sually asserting that \ erbal (that is. 
oral or written) assurances or promi.ses. academic custom or 
pracMice, and or in.stitutional policy statements ensured them 
continual employment (llustoles I9S,-^). It is this i.ssue (the 
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attempt to extend their rights beyond the terms of the con- 
tract) that is the focus of this section. 

The contract of employment is the primary basis for 
determining the rights and obligations of faculty members 
and their institutions regarding reappointment, promotion, 
or tenure decisions. The employment contract can include 
the notice of appointment, institutional policy .statements, 
and other documents, including the 1940 Statement of 
Principles. Since courts may look to all these materials to 
resolve contractual disputes, administrators should exerci.se 
care in drafting and implementing the.se documents. Failure 
to carefully draft these materials may lead to expensive law- 
suits. legal' remedies for the faculty member, and in some 
rare cases the po.ssibility of judicially impo.sed reappoint- 
ment, promotion, or tenure of a faculty member. One of the 
most complex and un.settled legal areas in contract law is 
collective bargaining; administrators and faculty members 
seeking to understand their rights and obligations under a 
collective-bargaining agreement are advi.sed to .seek special 
legal and administrative assistance. 

1940 Statement of Principles and 
Other AAUP Policy Statements 

The 1940 Statement of Principles is extremely important in 
the area of faculty employment. The .statement has been 
incorporated expre.ssly or by reference into many faculty 
handbooks (Van Alstyne 1993b). In many cases, where the 
contract of employment was unclear or ambiguous, courts 
have looked to the 1940 Statement of Principles as evidence 
of academic cusu >m. 

The 1940 Statement of Principles .states that: 

After the expircitio)i of a prohationaty petiod, teachers or 
irwestip^ators should have permatient or coutirmous 
tenure, and their sendee should be terminated only for 
adequate cause, except i)i the case of retirement for a^e, 
or under extraordhuoy circumstances because of finan- 
cial exigencies { A A{ IP 1990). 

1'he 1940 Statement of Principles is directly responsible for 
the “up or out" rule by providing that “acceptable academic 
practice" recjuires that the probalionaiy period should not be 
longer than seven years, including prior .service at other 
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institutions. This policy applies to all full-time faculty mem- 
bers regardless of rank and credentials, and an institution's 
attempt to increase the length of the probationary' period 
would Rin contrary to this policy. The probation period 
ensures that institutions do not take advantage of faculty 
members by keeping them in vulnerable positions indefi- 
nitely. Some institutions, for example, increase the proba- 
tionary^ period by placing new faculty members who have 
not completed the terminal degree in a “pre-proixitionary'’ 
status, not starting the “tenure clock" until the degree is 
attained. In a strict sense, even this practice runs counter to 
tile 19*40 Statement of Principles. 

Not ail extensions, however, hurt faculty members. For 
example, many institutions gi\ e faculty members the option 
of claiming prior .serv ice at another in.stitution toward the 
probationary period: this may extend the probationary' peri- 
od. allowing tliese faculty members more time to attain 
tenure. Also, some in.stitutions have tenure policies that allow 
any parent of a newborn extra time to earn tenure, although 
women are particularly vulnerable to the “up-or-out" rule. 
The current practice of proving one.self within six years has 
forced many women to choo.se between their careers and 
parenthood or to delay having children until their late thirties 
or early forties iCbroukle of I ligher Ldticatio7L March 10. 
1995). In some cases, women ha\ e lost their jolxs becau.se 
they have cho.sen to have children during their probatkmary' 
period, minimizing their producti\'ity. 

Although available at many institutions, exten.sk )ns granted 
for rearing children are controversial to some critics. 
Institutions that permit the.se extensions may find it more 
difficult to refu.se them to tho.se w ho need to complete their 
doctoral degrees or w ho were .saddled with prior seivice el.se- 
w'here (although many in.stitutions do count .some prior .ser- 
vice and do not force the faculty member to complete 
another .se\'en years). Some argue that extensions of the • 
.seven-year probationary' period, even w'hen a faculty memi)er 
has .served at another in.stitution. may undermine the tenure 
sy.stem and weaken its protection of academic freedom (see 
Brown and Kurland 1993). 'I*he AAUP realized that legitimate 
needs exist ju.stilying an extension of the ]'>robationaiy period 
and modified its policy in 1978 by acknowledging that when 
faculty members move to another in.stitution, it may be in the 
bc.st intere.sts ol' both parties to determine at the time of initial 
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appointment whether to delay the tenure decision beyond the 
seven-year perkxl requirtxl by the 1940 Statement of 
Principles (Brown and Kurland 1993). 

Institutions that have incorporated the 1940 Statement of 
Principles, or any other AAUP policy statement, into their 
employment contracts or faculty handbooks ha\'e been 
required to uphold its tenets. As mentioned pre\ iously. e\ en 
if an institution has not explicitly incorporated the 1940 
Statement of Principles into its employment contracts, courts 
sometimes have held institutions responsible for complying 
with the statement, viewing it as evidence of “industry prac- 
tice" based on widely held norms and beliefs (Olswang and 
Lee 1984, p. 9). This does not mean, however, that faculty 
members will always prevail in court. In flill r.s'. Tcdk'ciega 
College i\9^1), three faculty members appointed on one- 
year contracts in August 1984 were informed by letter in 
May 1985 that their .sen- ices no longer would be required. 
Each faculty member filed a separate lawsuit, alleging (hat 
the college failed to apply the AAUP's Procedural Standards 
in Faculty Dismissals Proceedings, which p^o\'ides elaborate 
procedt»ral standards that must be followed before a faculty 
member can be dismissed. The court consolidated the three 
cases becau.se they essentially dealt with the same claims. 
Without deciding vvhether this policy was, in fact, incorpo- 
rated into the faculty contract of employment, the court 
determined that the fx)licy statement applied only to faculty 
members “who were dismi.ssed." 'Fhe court held that the.se 
faculty members, however, were not “disini.ssed"; instead, 
their contract terms merely expired and they were owed no 
further process than a notice of nonrenewal*. 

The Contract of Employment 

The contract of employment embodies the rights of the fac- 
ulty member and his or her in.stitution. The.se rights may be 
conferred formally b> the actual words of the contract and 
informally by academic custom and usage, verbal 
a.s.surances, and the unwritten practices of the in.stitution. 

The terms of the contract 

(Courts consider the contiat't ol cmj)loyment as containing 
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the essential policies and practices of the institution as they 
relate to tenure, promotion, or contract renewals 
(Hendrickson 1991). Faculty employment contracts can 
range from simple letters of appointments to elaborate col- 
lective-bargaining agreements. The contract also may explic- 
itly incorporate (or explicitly exclude) other institutional and 
professional policy statements, and courts may read these 
statements into the contract as evidence of academic prac- 
tice (Kaplin 1985). These institutional and professional docu- 
ments include the faculty handbook, other promotion and 
tenure policy statements, and the 1940 Statement of 
Principles. Occasionally, courts will look to the practices 
customarily engaged in by the institution to interpret the 
contract. 

The terms of the contract, therefore, usually include the 
actual language in the notice of appointment, the faculty 
handbook or other institutional or professional documents, 
academic custom and practice, and in some cases, the oral 
and written assurances of certain key administrators. Insti- 
tutions should ensure that these materials, customs, and 
promises are clear, unambiguous, and fairly consistent with 
each other. 

The words of the contract 

Courts first will look to the words of the contract (the letter 
of appointment) to determine the rights and obligations of 
the parties in resolving disputes about reappointment, pro- 
motion, or tenure. If the language is clear, unambiguous, 
and consistent, then courts will decide the case based upon 
the contract. Occasionally, .some terms in the contract con- 
flict. In Halpin as. LaSalle University two faculty 

members sued the university claiming that their employment 
contract stipulated employment for the remainder of their 
lives, thus exempting them from the university’s mandatory^- 
retirement program. Their contract stated that the university 
was extending to each professor an "invitation to continue 
as a member of the faculty for the remainder of his 
academic life.” But they received annual contracts. Later, the 
institution adopted a retirement program, calling for manda- 
toiy retirement at age 70. When the faculty members 
reached 70, they were notified that they had been retired. 
'I'he eourt determined that the facts, taken as a whole, indi- 
eated that the professors were employed on term contracts. 
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In effect, the faculty memhcrs had a scries of renewable 
one-year contracts and the age-70 retirement provision w’as 
incorporated into these contracts, 'Fhis is a good example of 
a situation that could have been avoided if more care had 
been used in drafting the contract, I'urthermore, as of Jan. 1, 
1994, federal law has made mandatoiy^-retirement programs 
illegal (see Section Four), 

Academic custom and usage 

When the language in the contract is ambiguous or there are 
gaps in the contract, courts will look to academic u.sage and 
custom to determine the rights and obligations of the institu- 
tion and the faculty member, 'I'his custom and usage is 
embodied in institutional documents and practices and 
external policy statements (such as the 1940 Statement of 
Principles). In Chvoic vs. I Unixtrci Vuivinsity five 

untenured faculty members had been dismissed after an 
internal investigation indicated they had been involved in a 
number of disruptix'e incidents on cami')us. The university 
terminated their appointments as of the end of the academic 
year. The faculty members claimed they had a contractual 
right to adequate notice and a hearing before their appoint- 
ments were terminated. 'Fhe eourt agreed with the faeulty 
members, holding that the practices customarily followed 
recjuired the university to provide the faculty members with 
an opportunity to be heard. 'Fo determine wiiat the uni\ ersi- 
ty's customary' practices were, the court looked to the faculty 
handbook, which was not specifically referenced in the con- 
tracts. and on the assurances of administrators about the 
common practices of the university in these types of situa- 
tions. 

To avoid such lawsuits, institutions should explicitly state 
in writing the terms and conditions for reappointment, pro- 
motion, or tenure. In Manvil vs. (1980), a faculty 

member at the University of Michigan was informed in 1978 
(his sixth year) that the next year would be his terminal 
year. He sued, alleging that it was the university's custom to 
give him a tenure review’ in his sixth year. 1'he court held 
that under the unh'ersity's then-current policy, implemented 
in I97 b he had no right to a tenure review. Under previous 
cu.stom, however, he would have been entitled to a tenure 
review in his sixth year. 

Since courts will look to internal and external documents 
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for guidance in resolving reappointment, promotion, or 
tenure disputes, administrators and faculty members should 
exercise care when drafting these materials: if there is any 
amI-)iguous language, it should be clarified. The contract also 
sliould be explicit about which institutional policies and 
practices are part of the employment contract. 

Verbal assurances (oral or written) 

In* reviewing contracts of employment, courts examine the 
expre.ssed words of the contracts. Courts also have looked 
to other materials as evidence of a contract, including oral or 
written assurances by key administrators. Hi is is particularly 
troublesome for iastitutions, since many faculty members 
probably can remember a comment or statement made to 
them implying job security, promotion, or other issues 
(Hustoles 1983), Becau.se these a.ssurances are difficult to 
prove, courts are reluctant to consider verbal a.ssurances or 
J•>romi.ses as granting any rights not explicitly .stated in a 
contract. In Bee knit h rs. Rhode Isknui Sch(X)l of Design 
(1979). a faculty member of graphic design claimed he had 
been promi.sed a three-year contract by his department 
chairperson after completing a one-year trial period as an 
adjunct professor. The court determined that the |•>r()mise 
had been made but held again.st the faculty member becau.se 
the chairpenson did not have the authority to bind the insti- 
tution to .such a contract (Hu.stoles 1983). 

In Soni vs. Board of Trustees of the Vniversity of let messee 
( 1975). however, a court held that verbal a.ssurances w'ere a 
part of the employment contract, Soni, a mathematics pro- 
fessor. claimed he was denied due process (.see Section 
Three for a di.scussion of due process) when the university 
failed to renew his contract w’ithout gi\'ing him adequate 
notice or a hearing, Soni had been promi.sed by the former 
and new department heads that he would be considered for 
a permanent position, but during a faculty meeting to di.s- 
cu.ss this i.ssue it was jx)inted out that university regulations 
prevented the jXTmanent a|->pointment.s of jx’r.sons who are 
not IIS. citizens. Soni was not a citizen. He was informed by 
tlie new head in 1968 that he would be a|‘>|'>ointed to as.soci- 
ate profe.ssor but the issue ol’ tenure would need to wait 
until he beeame a I IS. citizen, Soni also was included in the 
imi\’ersity\s pension |)lan. The current head also a.ssured 
Soni that he was ''wanted” at the university and that his 
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“prospects" were ‘'good. ' Soni purchased a home in the area 
and stopped looking for employment elsewhere. 

In 1972. Soni was informed that his appointment would 
be discontinued at the end of the academic year because his 
performance had not been of the “qualir>^" expected of those 
to be gninted tenure. In ruling that Soni legitimately relied 
upon the written and oral assurances, the court was per- 
suaded that the verbal promises and assurances ga\ e Soni a 
“reasonable expectation" of future and continued employ- 
ment, entitling him to a due process hearing. 

Soui illustrates that verbal assurances by the dean, depan- 
ment head, or other key administrator may create contractu- 
al rights and obligations; therefore, institutions should 
explicitly indicate vvhicii official or administrator has the 
authority U^) bind the institution to an emplc^yment contract 
(Hustoles I9H3; see also Bcchwith vs. Rhode Island School of 
Desi^fi 1979). 'Ihis defense, however, is not alwa>'s accepted 
by C( )u n s . In Leu is i s. Loyola I > t ii xnsi ty of Ch ica^o ( 1 98b ) . 
oral promises and letters given by the dean to Lewis, a pro- 
fessor of medicine and chair of the pathology depaitment at 
the university's medical school, assured Lew is during reemit- 
ment that he w'ould be recommended for tenure w ithin two 
years. The dean forgot to submit Lcwvis’ candidacy. Just 
before his third year, Lewis received notice that the follow- 
ing year would be his final. The court found that the oral 
and written promises of the dean w ere a pan of the employ- 
ment contract and bound the institution, though the formal 
employment offer did not contain such promises. 

Amending the contract 

The contract of employment can be amended at any time as 
long as the institution and the faculty member agree. 

Contract rights also can be w'ai\ ed in writing by the parties 
or unintentionally by their actions (Kaplin and Lee 199S). In 
Chuu^ rs. f^arki 1975), a faculty member at Mansfield 
Ck)llegc who was not reappointed after five years agreed to 
have the matter resolved by arbitration, which held against 
him. The faculty member then sued, alleging that the college 
did not follow’ its procedures. 'Lhe court held that the faculty 
member and the institution had agreed to the arbitration and 
therefore were bound by it (Kaplin and Lee 1995). Chiin;^* 
notwithstanding, institutions and faculty members should 
ensure that any amendments to their contracts are in waiting. 
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Oral assurances, however, generally will not amend the 
terms of an employment contract. In Baker Lafayette 
Cb//e^c ( 1986), an assistant professor under a two-year con- 
tract claimed that the college breached his contract when he 
was not reappointed after his final year. Baker claimed that 
he was given oral a,ssu ranees by the department head that 
he could expect more than two years of employment. The 
court held that oral terms cannot var)^ the terms of a written 
contract, and so he was not entitled to a contract renewal. 
Had the a.ssu ranees been written. Baker might ha\'e pre- 
vailed, 



Promotion and tenure criteria and procedures 

Institutions ha\e a great deal of discietion to decide how 
and when faculty members ha\'e satisfied the requirements 
for reappointment, promotion, or tenure. Courts usually wall 
not interfere with an institution s substantive determination 
that a faculty member did not meet appropriate standards. 
Nor w ill courts interfere with the institution's discretion to 
establish what criteria w ill be used. For example, in Levi vs. 
f 'nii'crsif y of Texas at San Antonio ( 1988), a faculty member 
was denied tenure for, among other reasons, a lenient grad- 
ing policy. The court held that this criterion w’as reasonable 
given the uni\*ersity's mission. 

Courts are more* likely to review the procedures than the 
siil^stance of such decisions. But institutions also have wide 
discretion in how they implement their j:)rocedures. In Olson 
rs. Idaho State f 'niixnsity ( 1994). a faculty member had been 
an electronics instructor for fi\ e one-year terms. In his fifth 
year, he w'as recommended for tenure by his department 
tenure committee, the chairperson, and the dean. While the 
president w'as reviewing Olson’s aj-)plication» Olson was 
reprimanded by the dean for insubordination after initiating 
an unauthorized evaluation of another employee in violation 
of university policy, i'he dean also informed Ol.son that his 
application would be reviewed again. Subsequently, the 
president denied him tenure. 

(9 Ison claimed that he had done all that w'as required for 
tenure and that he was entitled to tenure beeairse he was 
recommended by everyone except the president. 'I'he court 
held that according to the faculty handbook, tenure ean only 
be conferred by the board of trustees. Sinee the president 
rejected his application before the board considered the 
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matter. Olson had no legitimate claim to tenme. Olson also 
had claimed that contrary' to the university’s policies, the 
dean violated his contractual rights by revisiting his applica- 
tion. The court found no e\'icience that the dean actually 
revisited Olson’s application. 

In Romer rs. Hobart ami Williani Smith Colleges ( 1994), a 
court also refused to interfere in an institution's decision to 
deny tenure, even when it may have violated its own proce- 
dures. In this case, a former classics professor alleged that 
his denial of tenure was based on an improper re\'iew 
process. His department recommended tenure, but the col- 
leges’ promotion and tenure committee recommended 
against tenure. The president agreed with the committee. 
Romer claimed that the promotion and tenure committee 
was influenced by information it received regarding a nega- 
tive relationship he had with a colleague and that the com- 
mittee’s consideration of this information \ iolated the 
procedures contained in the faculty handbook, 'fhe court 
held that even if the institutiem deviated from its procedures, 
its right to decide who shall receive tenure was not limited. 
Any limitation on the institution’s discretion, the court indi- 
cated, must be expressly and explicitly stated in the contract. 

Despite the rulings in Olson and Romer institutions 
should follow their stated procedures. These procedures 
should be uniform for all faculty members (C'entra 1993). 
Courts sometimes will rule in favor of faculty members 
when institutions fail to abide by their standard procedures. 
In Ckwgnli vs. Ibiirersity ()f Xtin)ies()ta {\9^y\). for example, 
the court held that a denial of tenure was arbitrary’ and 
capricious. 

Ganguli was a faculty member of mathematics at the uni- 
versity. While she was preparing for her tenure review, the 
head of the department, who was charged with preparing her 
case for the tenure process, was removed from her case 
because of a perception by the department faculty that his 
Ixfhavior toward Ganguli was negative and judgmental. 'I’he 
dean appointed the head of another department to prepare 
her crise for tenure review (usually members of the same 
department were so appointed). 'Fhe uni\’ersity also solicit(.'d 
more than 40 external re\’ie\vcrs in Ckinguli's case (the norm 
was six to 10), which mostly were positi\’e. A majority of the 
department and college faculties voted in favor of tenure and 
promotion, and the promotion and tenure committee \'oted 
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3-10-1 in Ganguli's favor, wiili one alisicniion, 'Hie hcac* )t 
her case recommended tenure to the dean, but his letter criti- 
cized her research and publication record, despite tiie deparl- 
inent faculty's criticism of iiis analysis ofCranguli's case. 

The dean recommended promotion and tenure to the 
]')rovost but noted that h.er case was "not the stronge.st." Tlie 
provost believed that tlie no-votes and the alxstention indi- 
cated that Ganguli did not have a "compelling" ca.se for 
tenure, and he rejected her application. The university's 
promotion and tenure regulations did not require a "com- 
pelling’’ case, and they prohibited the considerati()n of 
abstentions as negative votes. It was clear to the court that 
the university’ did not abide by its own standards of proce- 
dure in reviewing Ganguli's application for tenure, especially 
in choosing .someone from outside ot her department to 
prepare her ca.se, soliciting so many external reviewers, 
reciuiring a "compelling ” ca.se for tenure, and counting an 
abstention as a negative vote. 'Fhe court mandated a new 
review’. This ca.se illu.strales the importance of adhering to 
written [X)licies. 

The Employment Contract and State Law 

Although tenure rights are primarily created by contract. 

.stale law al.so may create rights and obligations for public- 
insiiiuiions. In .some ca.ses, the state’s law- supersedes institu- 
tional authority. In haculty of the (:ity luiivi-sity < Yorh 
Law School at Queens College rs, Mufphy ( 1 i, the chan- 
cellor refused to fon\ ard to the board of trustees the tenure 
applications of iw'o law-.school faculty members who failed 
to receive unanimous .support from the tenure committee 
The conn held that .stale law- e.siablished the board of 
iru.siees as ha\ ing exclusive authority to grant tenure ancl 
iheretore the chancellor did not have the aulhoril\ to w ith- 
hold the applications. 

Tenure rights may be created or ie\oked by .state law. If 
they are revoked, the in.siiiuiion may choose to ignore them 
unle.ss they have beVn promi.sed in an employment contract. 
Contractual rights, liowewr, may not be revoked by state 
law’ unle.ss a contract explicitly provided for sue h a change 
(Kaplin and Lee 199S). 

Part-Time Faculty Members and Adjunct Professors 

The number of part-time faculty members and adjuncts is 
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increasing in higlier education for a numlx*r of reasons \nn 
m inly because the employment of tliese faculty members is 
considerably cheaper tlian that of full-time, tenure-track 
faculty members (Gappa 1984; Kaplin and Lee 1995). These 
faculty members have specific needs (see Gappa 1984; 
Gappa and Leslie 1993). Institutions should pay particular 
attention to how these faculty members are experiencing 
their work environments. Often, they are not entitled to 
tenure, promotion, or other benefits, so their legal standing 
may be tenuous. 

Although vve will not directly discuss particular legal 
issues involving part-time faculty members and adjunct pro- 
fessors. a few words about them are important. The primaiy 
basis for the rights of part-tiine faculty metnbers and adjunct 
professors is the employment contract, although state law 
may govern in this area as well (Kaplin and Lee 1995). Any 
rights extended to part-time faculty members should be 
specified in the contract. The 1940 Statement of I^rinciples 
applies to full-time faculty members, not to adjuncts and 
part-time faculty. But institutions may choose to grant part- 
time faculty members the same rights. The advantages and 
disadvantages of eextending further rights to these faculty 
members is beyond the scope of this rc*port. If these facult\' 
members are to be treated differently, then administrators 
.should clearly understand the lc*gal distinctions between 
both sets of faculty members and they should consult with 
the institution's attorney to ensure that the institution's poli- 
cies express any desired difference betw'een the two sets of 
faculty. 

Tenure by Default 

Courts recognize four methods of accjuiring tenure (McKee 
1980). Aiitonuitic tenure occurs when a faculty member 
attains tenure by being reemployed after a specified period. 
An example of this might be a policy that states that faculty 
meml')c*rs shall have tenure after three years of acceptable 
semce. Tenure hy ^rant is discretionary^ and recjuires some 
official institutional act or recognition that the faculty mem- 
Ixjr has tenure (approval by the board of trustees, for exam- 
ple). De facto tenure is conferred by some reference to 
institutional rules or practices, or the understanding of the 
parties. This method of acquiring tenure may occur when a 
faculty member is given extensive assurances that he or she 
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had tenure, despite the existence of policies requiring some 
f)fficial act. And tenure by default occwvs when a faculty 
member fulfills all of the eligibility requirements and is 
employed l)eyond the prc)bationary’ period (McKee 19H0), 
Automatic tenure and tenure by grant are explicitly e,stal> 
lished by the in,stitution, while de facto tenure and tenure by 
default are judicially determined (McKee 19H0). The di,scus- 
sion in the previous ,sections primarily related to the rights 
and obligations regarding automatic tenure and tenure by 
grant. Dc facto tenure is based upon the constitutional prin- 
ciples e.stablished by the Supreme Court in Peny vs. 
Si}idenna}ni (1972) and will be di,scu,ssed further in the next 
section. 

Tenure by default is ba.sed upon principles of contract 
law. If an institution is silent as to the method of acquiring 
tenure, its faculty members may attain tenure by default. 

And if the cirstom or practice at an in,stitution indicates oth- 
erwise, faculty members may attain tenure by default despite 
specific language .stating that tenure mu.st be officially grant- 
ed by the president or the governing board. 

Since tenure b)’ default is based upon the employment 
contract, the contract should be drafted carefully, and the 
institution that does not wish to confer tenure in such a 
manner will need to carefully adhere to its written standards 
and procedures. Since the employment contract may incor- 
porate other in.stitutional documents and policy .statements, 
these materials also should be carefully review ed, McKee 
pointed out that this is where institutions get into legal trou- 
ble. for although the employment contracts may be drafted 
with care, in.stitutional tenure policies may not be. These 
policies u.sually arc written collegially and reflect negotiation 
and compromi.se; as a result, they may not be legally tight, 
thereby leaving room for judicial interpretation. 

In.stitutional practices also are important. Courts will u.se 
academic custom and usage to help interpret a contract that 
is silent or ambiguous about how' tenure is accjuired. Tenure 
by default is premised on the notion that a faculty member 
who is employed beyond the piobationary period received 
tenure because he or she wasn't di.scontinued earlier. If the 
employment contriict is silent or ambiguous about w’hat 
constitutes a probat ionaiy period, courts may interpret the 
probat ionaiy period to be that established by the 1940 
Statement of Principles, or .seven years. 
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In Bnmovis. Detroit Institute of Technology the 

court held that reappointing a faculty member beyond the 
probationary period may confer tenure, even if the institu- 
tion’s policies specifically indicate that tenure can only be 
conferred by some affirmative act. Baino had been reap- 
pointed from 1959 through 1966, when he wa:. discontin- 
ued. The institution’s tenure policy indicated that a faculty 
member who, in the opinion of the president and deans, has 
“acceptably performed" his or her duties for a period of 
three consecutive years, “has been assigned the rank of 
Associate or Full Professor, and has been tendered his fourth 
or succeeding annual contract and has accepted same, shall 
be considered to hold tenure" (p. 747). 'Fhe institution 
claimed that the term "shall be considered to hold tenure" 
required an affirmative grant of tenure, and that administra- 
tors had not determined that Bruno had “acceptably per- 
formed" his duties. The court rejected both arguments, 
holding that the reappointment of Bruno beyond the proba- 
tionaiy period provided the nece.s.sary ‘ affirmative act" and 
the fact that he was continually reappointed indicated that 
the institution believed him to be performing acceptal*)!)'. 

The Supreme Court also indicated in Peny vs. Sinder- 
matm{\9Tl) that institutional practice may provide a basis 
for conferring tenure. Institutions are vulnerable to judicial 
awv'.:ds of tenure when their contracts are silent as to how 
tenure is to be attained or where the actions of the adminis- 
trators indicate that tenure was conferred to a panicular 
faculty member. For example, in So)ii vs. Hoard ofTni.^itees 
of the Univemty of To i) lessee discussed previously, 

the court held that promises made by the department head 
and letters .sent to the faculty member gave him a rea.son- 
able expectation that he would be tenured, even though he 
had not been formally granted tenure as required by in.stitu- 
tional policy. 

If the iastitution does not wi.sh to confer tenure in this 
manner, its employment contracts and other policy .state- 
ments should clearly indicate that employment beyond the 
probationary period does not automatically confer tenure. 
The iastitution that .seeks to modify its policies should be 
careful, however, to recogni/.e that faculty members hired 
under earlier rules may ha\e to be reviewed under policies 
in effect when they w’cre hired. In //on ore vs. Douf^las 
(1987), a faculty member at the 'Fluirgood Marshall School of 
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Law of TexUvS Southern University served for four years 
before being granted three consecutive one-year leaves of 
absence to ser\^e in the Peace Corps. When he returned, the 
university refused to grant him tenure and released him 
tliree years later. When Honore first was hired, the university 
automatically conferred tenure after .seven years of .service. 
This policy was changed while he was away; tenure had to 
be officially conferred by the board of regents. Wlien 
Honore was informed by the dean that he would not be 
rehired at the end of the year, he claimed he had automatic 
tenure under the old rules, and he souglit confirmation of 
this from the Rank and Tenure Committee (whicli unani- 
mously recommended tenure). He was denied tenure by the 
university and he sued, alleging a violation of due proce.ss 
rights. The trial court dismis.sed Honore's claims without 
allowing him to prove liis ca.se to a jury'. The appeals court 
determined that sin«. e Honore was liired under an 
automatic-tenure policy, taught for four years, was on autho- 
rized leave for three years, and returned to work during his 
eighth year, a jury could determine tliat he had a legitimate 
claim to tenure. 

Courts’ willingne.ss to confer tenure by default is relatively 
rare. Mo.st courts still defer to in.stitutional decisions. In HiU 
vs. Talledega College {\9Siy, di.scu.ssed previously, one of the 
faculty meml')ers alleged tliat he was entitled to tenure 
because he had been employed for 10 years at the college, 
and according to the 1940 Statement of Principles he should 
have tenure. The court noted that tlie 1940 Statement of 
Principles does not require the granting of tenure after seven 
years, hui only states that tenure should be granted. Also, 
the court determined that the faculty liandbook clearly indi- 
cated tliat tenure is granted by the board of trustees and that 
the acquiiiiiion of tenure is not automatic after seven years. 
The existence of conflicting policy statements in this and 
other ca.ses led to lawsuits that could have been avoided 
had institutions ensured their policies were consistent. 

“Tenure Density” 

The financial cost of tenure and other policy considerations 
have cau.sed .some institutions to place (juotas on the num- 
ber of faculty who may be tenured in a given department or 
college (see Mortimer, Hagshaw, and Masland 19HS). When 
the number of tenured faculty reaches the maximum 
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allowed percentage, then “tenure density’ has occurred. 
Courts generally will defer to institutions to determine what 
criteria is to l:>e used in tenure decisions, and this includes 
tenure density. 

In Coe vs. Board of Regents of the Univemty of Wisconsin 
(1987), a female faculty member in the sociology department 
at the University of Wi.sconsin-Stevens Point was 
recommended for tenure by the department tenure commit- 
tee, even though the department was “over-tenured.’’ 
In.stitutional policy capped the number of tenured professors 
at 80 percent of the total faculty in a given department. As a 
result, the chancellor denied her tenure. Coe contended that 
becau.se tenure density is not an enumerated criterion under 
■Wcsconsin law, the chancellor exceeded his authority in 
considering it. Wisconsin law provided that tenure shall be 
made in "accordance with the mission and needs of the 
particular institution and its component parts." The faculty 
.senate had approved the tenure policy, e.stablishing tenure 
density as a criterion in determining whether a faculty mem- 
ber can be tenured. The court upheld the uni\'er.sity s deci- 
sion not to grant Coe tenure becau.se .state law authorized 
the institution to make tenure decisions in light of its needs, 
and the faculty determined that capping the number of 
tenured faculty ser\'ed tho.se needs. 

Another court upheld a tenure-density policy in Sola rs. 
Lafayette College (.\9Hb). In this ca.se, the college had a poli- 
cy capping the number of tenured faculty in a given depart- 
ment at two-thirds of the total faculty, unless there was an 
“exceptional ‘guideline-breaking’" candidate. Sola, an assis- 
tant profe.ssor of p.sychology, was denied tenure by the 
tenure committee (the vote was tied, resulting in a denial 
under the college’s rules). The department chairman had 
recommended tenure to the committee, but he noted that a 
.stronger, male faculty member was coming up for tenure 
and Sola's application should not jeopardize this profe.s.sor's 
candidacy. Sola’s appeal to the president was denied and 
she .sued the college alleging, among other issues, that the 
tenure ([uota violated the academic freedom of the faculty 
members to decide tenure i.ssues. The court held that the 
college may u.se a tenure (juota as a criterion for determin- 
ing who should be tenured, and that academic freedom 
would be more threatened by the court’s interference in 
these internal matters. 
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On an interesting note, Sola was permitted to raise the 
issue that language in the faculty handbook permitting affir- 
mative action to be considered in employment decisions 
could be constated as a contractual obligation. Specifically, 
Sola argued that since the college did not consider her gen- 
der as a positive factor, it breached the employment con- 
tract. The court determined that Sola could present this to 
the jury as a legitimate breach of contract claim. Affirmative 
action will be discussed in more depth in Section Five, but ii 
is important to note here that colleges or universities may be 
required to abide by language in institutional policy state- 
ments promoting or authorizing the affirmative action. 
Faculty members may be legally denied tenure because 
an in.stitution or the department is “over-tenured,” and so 
institutions may develop these policies to deal with financial 
constraints. For example, three faculty members recently 
were denied tenure by the board of trustees of the 
University of Massachu. setts System becau.se 79 percent of 
the faculty already had tenure {Chronicle of Higher 
Education. Sept. 8, 1995). It appears that the only legal basis 
for challenging the.se decisions is the employment contract if 
it precludes using tenure density as a criterion for granting 
tenure. Faculty members, however, are unlikely to .succeed 
in challenges to tenure-density policies. Court deference to 
institutions in employment matters is very strong. If in.stitu- 
tions wish to e.stablish tenure density as criterion in reap- 
pointment. promotion, or tenure decisions and this is clear 
or not precluded in the contract of employment, courts will 
not interfere. 

Financial Exigency and Program 
Elimination or Reduction 

Some in.stitutions. faced with heavy budget reductions, may 
be required to eliminate or reduce .some faculty positions or 
programs. Courts give great deference to an in.stitut ion's 
claims about its financial situation and its decisions during a 
financial crisis (Johnson 198-1; OLswang 1992). Institutions, 
therefore, should always re.setv'e the right to eliminate facul- 
ty and programs becau.se of financial exigency. 

Faculty members negatively affected by the.se financial 
decisions may sue the in.stitution under a number of legal 
claims, including denial of due process and breach of con- 



traa Oohnson 1981). The institution, however, may eliminate 
tenured or untenured positions when it is in financial diffi- 
culty, as long as the criteria are clear and not arbitrarily 
applied (Olswang 1982). Tenured faculty members at public 
institutions are entitled to due process before their positions 
are eliminated, although tenure provides little protection 
when an institution is under serious financial difficulty. 

Many institutions adhere to AAUP guidelines regarding staff 
reductions, which permit elimination of tenured positions, 
although they require a finding of “bona fide” financial exi- 
gency (AAUP 1990). Courts have looked to AAUP guidelines 
when dealing with the elimination of tenured positions for 
financial exigency {AAUP vs. Bloomfield College 1974). 

Untenured faculty members, however, have little protec- 
tion from contract nonrenewals. Courts will look to the 
employment contract and other institutional policies and 
practices to determine the rights and obligations of the par- 
ties in these .situations. In Knowles vs. Unity College 
the college canceled its tenure policy in 1971 due to finan- 
cial problems. Knowles, who had not achieved tenure 
before the policy was repealed, was not reappointed and 
was given no formal statement of the rea.sons. Knowles 
sued, claiming that since the college had adopted AAUP 
guidelines, he was entitled to tenure (he had been 
employed from 1969 to 1978). Tlie court held that since the 
college did not have a tenure policy, he was not entitled to 
tenure. The court noted, however, that the official .statements 
by the administration, and the AAUP guidelines, may have 
given Knowles an implied contract, entitling him to a con- 
tract renewal. If the contract guarantees particular notice 
requirements, courts will enforce these provisions. In 
Zimmerman vs. Minor College (1972), the court enforced a 
contract provision giving faculty members who had sei*ved 
for more than two years at least 12 months' notice before 
being di.smi.s.sed and held the institution liable for the faculty 
member s annual salarxc 

Tlie AAUP Standards for Notice of Nonreappointment 
requires 12 months' notice in advance of dismi.s.sal for a 
faculty member employed for more than two years (AAUP 
1990). 1'his recjuirement is sound practice bccau.se it pro- 
vides faculty members with an o|')porlunity to challenge 
claims of financial exigency and gives a faculty member 
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opportunity to seek other employment. Furthermore, if the 
contract is silent, courts may use the AAUP guidelines as 
evidence of academic practice. 

Courts are reluctant to question an institution’s decisions 
during a financial crisis. Administrators usually are permitted 
to make these decisions without faculty approval, even if 
faculty approval was sought in other matters. In Ahmadieh 
et ai vs. State Board of Agriculture for example, 

tenured faculty members, whose positions were eliminated 
as a result of a reorganization of academic programs at the 
University of vSouthern Colorado, alleged that the governing 
board's decision failed to follow certain handbook proce- 
dures. Specifically, the faculty members alleged that all rec- 
ommended program changes had to be approved by the 
faculty senate. The court construed the language as only 
applying to faculty-generated proposals. And the court held 
that the bc)ard’s authority over curriculum and program 
development was limited only by state law, and the faculty 
senate could not be vested with such authority under .state 



In contract matters, the institution has a great deal of 
discretion in determining its reappointment, promotion, or 
tenure criteria. The in.stitution may ba.se its decisions upon 
tenure quotas or the financial situation of the in.stitution. 
Institutions, however, should explicitly and unambiguously 
state how tenure is to be conferred, what criteria will be 
LLsed, and under what situations faculty members will be 
dismi.ssed. Furthermore, institutions should give faculty 
members adequate notice of nonrenewal, and the notice 
should indicate that the reason for nonreappointment is 
financial exigency. This protects the faculty members’ repu- 
tation. and in public institutions the threat to a faculty mem- 
ber s reputation implicates "liberty intere.sts*,” nece.s.sitating 
due proce.ss protection (John.son 1981, p, 302). 

Collective Bargaining 

Collective-bargaining agreements (that is, faculty union con- 
tracts) are common sources of contractual rights and obliga- 
tions for faculty members and institutions, but they pre.sent 
some ot the most complex legal issues, ("ollective bargaining 
is one of the few areas in which in.stitutions must deal with 



• 'l.ihiTly mtcrcstC ;uv disi ussctl more* extensively in Section Three. 




“outsiders”, for example, labor-relations boards, arbitrators, 
and, of course, the courts (Kaplin and Lee 1995). Collective- 
bargaining issues also force institutions to grapple with major 
policy issues: To what extent do collective-bargaining agree- 
ments force conflicts between administrative license and 
faculty self-governance? Can traditional collective-bargaining 
subjects such as seniority be reconciled with tenure and mer- 
it? And how does the participation of the “outsiders” affect 
institutional autonomy? (Kaplin 1985). 

Collective bargaining is important for several reasons. 

Most significantly, if the faculty at a particular institution is 
unionized, then the institution may have to negotiate with it 
for reappointment, promotion, or tenure policies and proce- 
dures. In some states, almo.st all faculty members at public 
institutions are unionized, and many faculty in private insti- 
tutions al.so bargain collectively with their institutions. 
Because there is more strength in numbers, collective bar- 
gaining gives the faculty more power to negotiate with their 
institutions about employment matters. Furthermore, at pri- 
vate in.stitutions, faculty members are allowed to strike if 
they are unable to agree on some aspects of their contract. 
Faculty at public institutions usually are prohibited from 
striking, but there are other remedies available to them. 

Administrators also may find collective bargaining advan- 
tageous. Collective bargaining allows the faculty to negotiate 
with the institution as one voice, rather than many. 
Furthermore, problems may be channeled into a grievance 
and arbitration procedure (as is often called for in the.se 
types of contracts). The u.se of binding arbitration often is 
cheaper than litigation. 

Private collective bargaining is governed by federal legis- 
lation: the National Labor Relations Act of 1935 (NLRA) as 
subsequently amended. The National Labor Relations Board, 
or NLRB, has jurisdiction over the certification of unions and 
complaints of unfair labor practices, and it makes its deci- 
sions on a case-by-ca.sc basis. The NLRB extended its juris- 
diction to faculty members in 1971 in CWV. Post Center of 
Long Island (Kaplin and Lee 1995). 

Pul:>lic collective bargaining is governed by state law, not 
l:>y the federal NLRA. Thirty-five .states permit at lea.st some 
forms of collective bargaining in higher education. (3flen, 
state law cewers public employees in general and makes 
little distinction for faculty members (Kaplin and Lee 1995). 
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It is difficult to generalize about public collective bargaining 
because the law varies between states, and there are few 
administrative or judicial precedents. Many state labor-rela- 
tions boards and courts, however, are guided by the federal 
law principles and thus the issues discussed in this report 
alvSo may apply to public institutions. 

Religious institutions and collective bargaining 

The issue of whether religious institutions are subject to 
NLRB jurisdiction is unsettled and as a result will not be 
further addressed in this report. The Supreme Court ruled in 
NLRB vs. Catholic Bishop of Chicago (\979) that Congress did 
not intend for the NLRB to have jurisdiction over teachers in 
a church -related school. This case, however, did not involve 
higher education. The ver^^ few cases that have involved 
NLRB jurisdiction over religious institutions have not 
resolved this issue. 

The coUective-hargaining agreement 

When faculty members decide they want to bargain collec- 
tively, representatives can recjuest that the institution bargain 
with the faculty as a group (that is, with the union). An insti- 
tution should wait until the union is certified by the NLRB or 
state labor-relations hoard before bargaining with it because 
it is illegal to exclusively bargain with a union that is not 
supported by a majority of the faculty (Kaplin and Lee 
199‘>). Once the union is certified as the bargaining agent of 
the faculty, it is the exclusive bargaining agent for the faculty 
no matter if other faculty members become union members, 
are not willing to be represented, or agree with the terms of 
the collective-bargaining agreement. In Ncimatt vs. 
Kingshorotigh Community College {\9W). a faculty member 
filed a breach -of-contract claim when he was not reappoint- 
ed by the college. The collective-bargaining agreement 
called for a three-step grievance process, but the faculty 
member refused to request binding arbitration, the third step 
of the process. The court dismissed the faculty members 
lawsuit, holding that his sole remedy lay in the grievance 
procedures called for by the collective-bargaining agree- 
ment. 

1 he institution and the union may negotiate on any sub- 
ject, although some subjects are considered "mandatory," 
some "permissible," and others "prohibited." A mandatory 



subject must be negcMiated (salaries, for example). A permis- 
sible subject is one for which the parties may, but are not 
required to, negotiate (faculty lounges, for example). Both 
parties must agree to negotiate over permissible subjects. A 
prohibited subject, of course, such as a fire-alarm system, 
may not be negotiated. 

Mandatory’ subjects must be negotiated and include 
wages, hours, and other terms and conditions of employ- 
ment. Failure to bargain in good faith (honestly and fairly) 
about mandatory’ subjects is considered an unfair labor prac- 
tice (Kaplin and Lee 1995). The question of whether the 
terms for reappointment, promotion, or tenure are consid- 
ered mandaton’ is difficult to answer. Some courts ha\'e held 
that niles governing tenure (such as the criteria and way the 
criteria are measured) are not mandator^' subjects for negoti- 
ation. For example, a New Jersey court held in Aasociatiou 
of New Jersey State College Faculties rs. Dunga)i (1974 ) that 
the authority to determine the tenure criteria had been dele- 
gated to the hoard of education by state law. and thus 
tenure criteria were not negotiable. Other couils have deter- 
mined that tenure* rules are negotiable. 

In Hackel vs. Vermont State Colleges ( 1981 ), for example, 
a Vermont court held that promotion and tenure issues are 
negotiable under its state labor laws. Five faculty members 
had been granted tenure by their college presidents, but the 
chancellor of the Vermont State Colleges asked the board of 
trustees to o\ erride the college presidents' actions. The 
board claimed that promotion and tenure could not be 
negotiated and that it had authority over those matters. The 
court determined that the collecti\’e-bargaining agreement 
gave college presidents the power to make final determina- 
tions in promotion and tenure cases. 

Even in states in which tenure niles are not negotiable, 
the faculty may he able to negotiate with their in.stitutions 
for the ImK'essxo he used in making such decisions. In 
Snitow rs. kutgets rV/z/ e/x/'/rt 1986). a New jersey couil held 
that although the criteria for determining tenure are not 
negotiable, the process to he followed is. A faculty member 
had been denied tenure and filed a grie\ ance. The grie\ ance 
committee determined that the tenure committee acted arbi- 
trarily by permitting a person known to be biased against 
the faculty member's re.sean'h to vt)te xm her application. 
Under the collective-bargaining agreement she had to 
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exhaust all her administrative remedies l'>ef()re suing, but the 
faculty member filed the lawsuit before the review process 
was completed. The court held that the grievance process 
was properly negotiated and dismissed her case because she 
did not exhaust lier administrative remedies before filing 
litigation. 

Eligibility of full-time faculty members 
for collective bargaining 

The NLRA and many state labor laws exclude “super\dsors" 
from their coverage, and courts have created a ‘’managerial" 
exclusion. The cases involving faculty members liave 
focused on the “managers" exclusion, not “supervisors." The 
major issue for many institutions, therefore, is whether their 
faculty members are “managers," thereby making them ineli- 
gible to bargain as employees. lastitutions bargain with 
faculty members considered “managers"; but they are not 
required to under federal or state labor law, and any agree- 
ment ,so negotiated is not enforceable in court by the institu- 
tion or the union. 

What are “managers"? Managers are tho,se employees who 
are involved in developing and enforcing the employer's 
policies. The rationale for excluding siipervi,sors from NLRA 
protection is that employers should be able to expect loyalty 
from them. The judicially created exclusion of managers is 
rationalized on the notion that managers have acce,ss to 
businesses' confidential information. Courts have not 
focused on whether faculty members should be considered 
managers but whether they are. And courts ha\^e made the,se 
determinations on a ca,se-by-case basis. I'he Supreme Court, 
in NlJiBvs. Yeshiva Uy%iversity addres,sed this Lssue, 

probably causing more confusion and litigation and creating 
much controversy in academia. 

NLRB vs. Yeshiva University ( 1980) 

In 1975, the faculty at Yeshiva University attempted to form 
a union and sought certification from the NLRB. The univer- 
sity oppo,sed the petition on the grounds that the faculty 
members were managerial or supervisory and therefore 
exempt from NLRA coverage. The NLRB certified the union. 
The university refiused to bargain with the union, claiming 
that the faculty members were heavily involved in institu- 
tional governance and so it was not required to recognize 






the union. When the union filed an unfair labor practice 
complaint against the university, tlie NLRB sued in federal 
court to seek enforcement of its decision. The Supreme 
Court, by a mere 5-4 majority indicating the great disagree- 
ment within the court, held that Yeshiva's full-time faculty 
members were “managerial” and excluded from NLRA pro- 
tection. 

Tlie court defined managerial employees as those who 
develop and enforce employer policies. The Yeshiva faculty, 
the Supreme Court determined, were “unque.stionably” man- 
agerial becau.se they exerci.sed authority over academic mat- 
ters (the offering and scheduling of courses, teaching of 
courses, grading policies, and admission and graduation 
standards, for example), administrative matters (they made 
recommendations regarding the size of the university, the 
tuition charged, and the location of the school), and faculty 
employment matters (they made recommendations in all 
hiring, tenure, .sabbaticals, dismi.s.sals, and promotion cases). 
The court noted that although the admini.stration had the 
final decision in these matters, the overwhelming majority of 
recommendations were implemented. 

The Supreme Court was not willing.lo hold that faculty 
members at all in.stitutions were managerial. The court indi- 
cated which in.stitutions' faculty were permitted to bargain 
collectively: 

It is /)la in, for cxani/)le, that lm)fessors may not he exclud- 
ed merely • heca i ise they deter) ni) le the co )ite)it of thei roini 
courses, evaluate their own students, and supervise their 
own )’esea)'ch^ ne>v thus may he i)istitutio)is of hip^her 
leanii)ip inilike Yeshiva where the faculty are entU'ely or 
p)vdo)ni)ia)itly no)i-))uuiape)iai Ihere niay also he facul- 
ty members at Yeshiva a)id like uni verities who prope)iy 
CO) {id lx,* hi chided in a harpainhip unit. It may he that a 
rational line could he drawn between tenured and 
un tenured faculty mem lx* is, depend hip on how a faculty 
is structured and o/K*rates (pp. S6()-7). 

There were four di.s.senters in the case who di.sagreed with 
the majority that the.se (or perhaps all) faculty members 
were managerial, justice William Ikennan, writing for the 
di.s,senter,s. claimed that the administration retained the ulti- 
mate decision-making authority at the iinivensity, not the 
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faculty. Furtliennorc, he contended, tlie lx>ard has always 
construed managerial to mean those employees who are 
“true representatives of management.” I'aculix' members, on 
the other hand, influence decision-making .solely because of 
their collective e.\perti.se, not hecau.se they are managers or 
super\a.sors. They are not accountable to the admini.straiion 
nor are their interests nece.ssarily aligned. Brennan claimed 
that to say that a faculty member's profe.ssional competence 
could depend on his or her loyalty to the administration is 
' antithetical” to the concept of academic freedom. 

The managerial exclusion, apparently, applies only to 
those faculty at shi\ a-like” or “mature*” imixersities. rhis 
ea.se .seems to indicate that faculty members at research insti- 
tutions may not he covered under the NLKA. But e\ en at 
those in.stitulions, ii is unlikely that all faculty can he exclud- 
ed from collecti\e bargaining; pait-time f‘acult\ members, 
in.structors. lecturers, \'isiting professt)rs. and untenured pro- 
fessors may be considered sufficiently nonmanagerial and 
able to bargain collectively (Kaplin and Lee 199S). 

Yeshiva and Public Collective Bar^ainin^ 

While Yeshira attempts to determine who may bargain col- 
lectively in priv ate higher education, it a 1st 7 impacts collec- 
tive bargaining in the public .sector. In addition to potc atiallv 
deterring faculty members at public institutions from assum- 
ing more active roles in in.stitutional governance, the Yeshiva 
decision is likely to affect how states develop collective- 
bargaining laws: and becaii.se .state labor laws are similar to 
the KLI^, state courts and labor-relations boards mav use 
the decision to guide their interpretation of these laws 
(Nagle 1994). 

In I fiircrsiiy of Pittsburgh ( 1990), a faculty union sought 
to bargain collectively with the university, claiming that the 
faculty were not managerial, and Pennsylvania's law should 
not he interpreted to consider them managers. 4'he uni\ersi- 
ty claimed that the faculty were managerial under the 
>e.s/7/rr/ definition, and the state law should be interpreted 
consistently with Yeshiva. 'I'he faculty and the university had 
agreed that the governance .structure was similar to that of 
'Yeshiva University, and .so the i.ssue in this ca.se was whether 

*Thc' Suptvtm* Coim usc'cf this k*rtn Inii clicl n«n ilduu- it Ltcsum.thlv . n 
applK*cl to lat^v rc'scMtvh in>niuitons in which l.uullv lu\c- .titlunuttiv in 
many arc*:ts. 



the faculty at the University of Pittsburgh could bargain col- 
lectively. The hearing officer for the Pennsylvania Labor 
Relations Board held that the Yeshiva analysis was appropri- 
ate for determining the status of faculty at Pennsylvania 
institutions. Stressing the faculty members’ participation in 
university gov^^r nance, the hearing officer determined that 
the full-time faculty at the University of Ihttsburgh were 
managerial (see Nagle 1994). 

The hearing officer's ruling was reversed by the full 
hoard, which mled that the faculty may unionize. 13ut ironi- 
cally, the faculty voted to reject union representation (Kaplin 
and Lee 1995). I'he Yeshiva decision applies to collective 
bargaining at privLite institutions, an area covered by federal 
law (that is. the NLRA). Public collective bargaining is gov- 
erned by state law. l*he application of Yeshiva to collecfiw 
bargaining at public institutions has not been completely 
succe.ssful. Some states |X‘rmit its public employees, includ- 
ing faculty members, to unionize. But the decision 

has had an impact on public labor law. A few .states amend- 
ed their labor laws to more align them with the Yeshiva 
holding (.see Nagel 1994). And as we saw in the hearing 
officer's ruling in ( 'diversity of Pittshur,(*h (1990). .state courts 
and labor- relations boards may interpret their laws as 
re.stricting the unionization of faculty members considered 
managerial. 

Are faculty members at private institutions 
eligible for collective bargaining? 

The an.swer to this (jueslion depends on whether the faculty 
members are .so sufficiently invoK’cd in in.stitutional go\ ci- 
nance .so as to be termed managers. Full-time faculty mem- 
bers at large research institutions are probably managers, but 
this may not be nece.ssarily so. 'fhe NLRB makes rulings on 
whether faculty members are eligible for collective bargain- 
ing on a case-by-case basis, which makes it difficult \o gen- 
eralize to all institutions, 4'hc case law. however, does 
provide some (but not much) assistance to administrators. At 
institutions in which the faculty has no input into policy 
decisions, key administrators make mo.st of the imponant 
deci.sions. and the faculty’s recommendations are not consis- 
tently accepted, the faculty is likely to be eligible to unionize 
(.see Bradford Ck)lk\ii^e 1982; NLRB vs. Rlorida Memorial 
College 1987; NLRB vs. Stephetis histitute 1980). In Loretto 
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Heights; College vs. NLRB a axirt determined tliat 

since the faculty role in institutional governance occurs 
mainly through committees, they were not managerial. The 
court noted that in light of the infrequent nature of commit* 
tee work, the mixed membership of the committees, and the 
layers of administrative approval required for many deci- 
sions, faculty participation in institutional governance fell 
"far short" of that contemplated by Yeshiva. 

Faculties that have substantial decision-making authority 
are likely to be considered managerial and therefore not 
protected by federal or state law. Administrators in the.se 
ca.ses may refu.se to negotiate with their faculties' repre.senta- 
tives. As we saw in Yeshiva^ a faculty that e.s.sentially con- 
trols the curriculum, grading policies, course offerings and 
.scheduling, admi.ssion and graduation standards, hiring, 
promotion, and tenure decisions and other important areas 
is likely to fall within the judicially created managerial 
exemption to the NLRA. In addition, if the administration 
accepts the ovenvhelming majority of faculty recommenda- 
tions. the managerial exemption may apply (,see Duqttesfie 
Vmvo^ity 1982; Ithaca College 1982; Thiel College 1982). The 
NLRik ho\ve\ er, al.so has certified a faculty union, even 
when the admini.st ration accepts the majority of the faculty's 
recommendations {Lewis Vfiii'efyity 1982). 

11 le NLRB's policy of not creating general standards for 
when faculty members can be considered managerial and 
thus unable to bargain collectively leaves administrators and 
faculty members with little guidance and few legal answers, 
1'he decisions appear contradictoiy, and the NLRB has not 
taken into consideration the nature of faculty governance; 
rather, the NLRB has cho.sen (miy to limit its analysis to the 
criteria e.siablished in Yeshiva {\.ee and Begin I983). 

Certain conditions .seem to influence NLRB deci.sions: 

1. 11ie degree to which faculty recommendations are 
accepted; 

2. 1'he role of key administrators (deans and department 
heads, for example) w ith regard to the.se recommenda- 
tions; and 

3. 11ie language in the employment contract and other insti- 
tutional policy .statements purporting to re.serve the insti- 
tution's management to the administration or wdiich gives 
faculty significant go\ ernance authority and the degree to 



which the actual practice matches the words in these 
documents (Lee and Begin 1983). 



Since these conditions are controlled by the administration, 
the issue of whether faculty members are managerial may 
depend on the make-up of the administration and its beliefs 
about faculty self-governance. 

Apparently, the Yeshiva decision prevents unionization at 
large research institutions {or other “mature" institutions) in 
which faculty governance is firmly established and its con- 
trol over reappointment, promotic)n, or tenure decisions is 
stable enough to surva\ e changes in administrative person- 
nel (Lee and Begin 1983). Faculty members and adrhinistra- 
tors at all institutions wishing to address collective- 
bargaining issues, however, should consult with experienced 
administrators, and most importantly, the expen advice of 
attorneys specializing in academic labor law. 

XYZ College Scenarios 

Le^ us return to the scenarios described at the beginning of 
the section. Clearly, if the college is experiencing financial 
difficulties tenure would not protect ih'ofessor A. If Professor 
A has tenure, he may be able to resume his position 
(because the college only eliminated untenured positions) or 
the college may have to prove that the financial difficulties 
warranting the dismissal of a tenured facult>' member were 
bon-d fide. It appears, however, that Professor A s claim to 
tenure j^robably was not valid. 'Fhe handbook stated that 
faculty members must prove merit in three areas before 
tenure is conferred and also that faculty members must 
apply for tenure in their sixth year. 'Phis language indicated 
that tenure is not to be conferred automatically after the 
completion of a se\‘entli year of service. 

The main question here is whether Professor A should 
have been eligible to apply for tenure. 1’he answer dejxmds 
on how “full time” is defined. Tlic handbook stated that only 
full-time faculty members are eligible for tenure, and a 
strong argument exists that Ihofessor A had not been a full- 
time faculty member for se\ en years. Courts likely wall look 
to other documents and institutional custom to determine 
whether Professor A was “full time’* for the nece.s.saiy period 
of time, It is possil:)le that Profe.ssor A may prove that the 
college generally considers .some adjunets as “full time” in 
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similar situations. The assurances by the department chair- 
person also may be evidence of this custom as well. 
Ordinarily, however, courts will look to the plain meaning of 
the language in the employment contract, and this means 
that Professor A was not a full-time faculty member for the 
nece.ssary period of time. 

The issue of whether faculty members at XYZ College 
may form a union is very complicated. Much of it depends 
on whether they were managerial. The NLRB would consid- 
er the extent to which they are involved in institutional gov- 
ernance, liow administrators deal with faculty input, and 
whether the administration overwhelmingly accepts the fac- 
ulty's recommendations. It appears that the faculty had 
extensive authority over academic matters (as was the case 
in Yeshiua), Although it was not clear how often the admin- 
istration oven urns its recommendations in employment mat- 
ters. the faculty had less autonomy in tliis area tlian in the 
academic area. Its participation in committees can be viewed 
in two ways: On one hand, the administration was involved 
in the governance of institution through committees and its 
input was often sought; on the other hand, its authority was 
diminished by committee participation, which may have had 
mixed membership and met infrequently. It was unclear 
how the college viewed these committees and whether its 
recommendations were significantly accepted. I'he NLRB 
and courts have dealt w’ith faculty members' eligibility for 
eolleeti\'e bargaining on a ease-by-ease basis, making it diffi- 
cult. at this point, to provide maiiy general guiding princi- 
ples in these matters. 

Summary 

'I'he faculty contract of employment includes the letter ol 
appointment and profe.ssional and institutional policies gov- 
erning reappointment, promotion, or tenure decisions. 

These policies often include the faculty handbook and a 
number of AAUP policy statements, if referenced. But even 
if the.se documents are not explicitly incorporated into the 
contract of employment, courts may refer to them as evi- 
dence of academic practice, cu.stom, and usage, especially 
when the contract is inconsi.stent or ambiguous. Admin- 
istrators should recognize that the I9-lt() Statement ol 
Principles is incorporated into the employment contract by 
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many institutions, and courts commonly refer to it in resolv- 
ing tenure disputes. 

Administrators should consider reviewing their policy 
statements to ensure that they are explicit, unambiguous, 
and consistent, and that they illustrate the desired rights and 
obligations regarding reappointment, promotion, or tenure 
decisions. Careful attention also must be paid to those prac- 
tices not specifically addressed in any written document. 
Occasionally, a particular practice (customarily providing a 
statement of reasons, even if not specifically called for in the 
contract, for example) may be incorporated as part of the 
employment contract. Furthermore, the promises and assur- 
ances of key administrators can bind the institution to a 
contractual obligation and so the institution should clearly 
indicate and communicate which administrators can bind the 
institution to an employment contract. 

Collective-bargaining agreements may govern how faculty 
members are reappointed, promoted, or tenured. Federal 
labor law, which governs private collective bargaining, does 
not cover faculty members who are considered managers. 
Thus, the institution may refuse to bargain with its represen- 
tatives, It appears that faculty members at large research 
institutions may be consiclered managers. Faculty members 
at public institutions are permitted to bargain solely based 
on authority granted under state law. Some states permit 
faculty members to unionize. Collective bargaining is an 
extremely complex and unsettled area of law', and institu- 
tions should seek expert legal and administrative assistance 
in dealing with such matters. 
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CONSTITirnONAL RIGHTS IN EMPLOYMENT DECISIONS: 
DUE PROCESS, FREE SPEECH, AND ACADEMIC FREEDOM 



Consider these scenarios: 

You recently were notified that you were denied 
tenure at Eastern State University, a public research 
institution, and that your services no longer would be 
required as of the end of the next academic year. Your 
department narrowly voted in favor of tenure, I)ut the 
dean, the vice president for academic affairs, and the 
president rejected your application. The faculty hand- 
book states clearly that the probation period is six 
years, at the end of which the faculty member will 
haw tenure or be awarded a one-year terminal con- 
tract. The handbook also .states tenure is not automat- 
ic and that “tenure can only be conferred by the l:>oai’d 
of trustees after a determination that the faculty mem- 
ber has proven merit in teaciiing, re.search, and ser- 
vice.'* The handbook adds further that the university 
abides by and supports the 1940 Statement of 
Principles. You have been employed at the university 
for .seven years, i:>ut three of those years were as an 
in.stnictor. lender university policy, instaictors are not 
eligible tor tenure. You l')elieve that since you have 
been employed as a full-time teacher for longer than 
.six years, you should have tenure under the imi\’ersi- 
ty’s policy. 

You also beliew you were denied tenure in retalia- 
tion for public criticisms yoii have made regarding the 
university's inwstment in South Africa and its treatment 
of women and people of color. The university claims 
that your teaching skills are “poor," and that you have 
veiy few publications. 

How do you think a court would rule regarding your 
claim tor tenure? Does the Con.stitution provide you with 
any protection? How would a court rule regarding your 
claim that you were denied tenure in retaliation for your 
criticisms of Ea.stern State l^niversity? 

This .section addre.s.ses the rights and responsibilities of 
tacuity members and in.siiiulions under the Constitution. 
Faculty members at public in.stitutions have been al'jle to 
elaim numerous rights under the Con.stitution. This .section 
fociLses on rights established by the First and l itli amend- 
ments, .specifically the rights of due proce.ss, free speech. 
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and academic freedom as they relate to reappointment, pro- 
motion, and tenure decisions. This discussion focuses solely 
on public institutions, since private institutions are not sub- 
ject to these particular constitutional protections. Never- 
theless, administrators at private colleges and universities 
should be aware that if they guarantee due process or 
freedom-of-speech rights in their contracts, courts will 
require that these institutions provide their faculty members 
the same protection expected by the Constitution, In other 
words, courts will define due process and free speech just as 
they would for constitutional reasons. 

Due Proce.ss rights arise from the I4th Amendment and 
apply to faculty members who have “propert)^” or “liberty'” 
interests. The Constitution does not guarantee any property 
or liberty interests; it only protects their being abridged 
“without due process,” Es.sentially, the 14th Amendment 
prohibits the institution from depriving or denying a faculty 
meml:>er his or her "property” and “liberty" interests without 
first providing him or her with certain procedural safe- 
guards. This .section will address the legal parameters of 
“property" and "liberty” interests. 

Institutions also are prohibited from denying reappoint- 
ment, promotion, or tenure to a faculty member becau.se of 
that faculty member’s exercise of his or her freedom of 
speech or exerci.se of academic freedom. The second half 
of this section will focus on what constitutes freedom of 
speech and academic freedom and the institution and faculty 
member’s rights and responsibilities regarding the.se 
interests. 

Due Process Rights 

Under the 14th Amendment no state shall "deprive any per- 
son of life, lihertw or propctiy\ without process of law," 
Taculty members at public in.stitutions are entitled to due 
process if they have a property or libert>' interest in their 
employment. Courts ha\'e considered tenured faculty mem- 
bers as having a "property interest” in their employment and 
so they are entitled to certain due proce.ss rights before they 
can Ix" dismissed. Untenured faculty members do not have 
a legitimate expectation of continued employment — unlike 
tenured faculty members — Ix^yond the terms of their con- 
tracts, In fact, they are not legally entitled to lx‘ informed of 
the reasons for nonreappointment, althcxigh many in.stitu- 



46 



6 1 



tions provide such information. These faculty members, on 
the other hand, have a "property interest” in their employ- 
ment while their contracts are in effect. For the duration of 
their term contracts, they have legally enforceable agree- 
ments. Untenured faculty members also may sometimes 
hold de facto tenure, which entitles them to the protection 
afforded by the due process clause of the I4th Amendment. 

Untenured faculty members also are entitled to due 
process rights if they can prove that they have a libeity 
interest. A liberty interest is attained if the grounds for the 
negative reappointment, promotion, or tenure decision 
affects their good name or reputation in the academic com- 
munity or imposes on them a "stigma” or "disability” that 
prevents them from obtaining employment elsewhere. In 
these .situations, the faculty member would l^e entitled to 
certain due process rights before the decision is finalized. 

Due Process rights do not guarantee tenure, promotion, 
or reappointment, but these rights ensure that faculty mem- 
bers receive fair treatment. In the academic-employment 
domain, these rights include a statement of the reasons for 
nonrenewal, notice of the names and nature of the testimo- 
ny of witnesses, an opportunity to be heard within a reason- 
able amount of time, and a hearing before impartial 
members of the institution who possess some academic 
experti.se (Hu.stoles 1992), 

The Supreme Court e.stabli.shed the criteria for whether 
untenured faculty members in public institutions have due 
proce.ss rights in Board ofRcgeuts of State Colleges vs, Roth 
(1972) and Retry vs, Siudernumn ( 1972). Fs.sentially, the 
Supreme Court determined that untenured faculty members 
arc entitled to due proce.ss rights when they have a "proper- 
ty intere.st," which is e.stabli.shed by the contract of employ- 
ment or .state law; or a “liberty interest," which occurs when 
charges made against them impo.se a “stigma” or "disability" 
that prevents them from obtaining other employment. 

Board of Regents of State Colleges vs. Roth ( 1972) 

David Roth had been hired as an assi.stant profe.ssor of polit- 
ical .science at Wisconsin State llniversity-Qshkosh for a 
fixed term of one year. He was not re hi red after his contract 
had expired and given no rea.sons for the dec ision or an 
appeal. A state law provided that faculty members were 
eligible for tenure after four years of continued .sers'ice. 
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Roth sued, alleging that the university violated his 14th 
Amendment right to due pn^cess. The Supreme Court ruled 
that Roth did not have a right to a hearing or a statement of 
reasons because he had neither a lil)erty nor property inter- 
est in his employment. 

The court held that the 14th Amendment protects faculty 
members’ interests in “specific benefits." To have an interest 
in a specific benefit, the court reasoned, faculty members 
must be legally entitled to it; simply having an "abstract 
need or desire for it" is not enough. Property interests, the 
court indicated, are created and defined by existing rules or 
understandings that originate from state law, contracts, or 
the practices of the institution. In Roth's case, his employ- 
ment was to terminate at the end of the academic year, and 
renewal was not automatic. According to the court's reason- 
ing, only tenured professors have property interests guaran- 
teeing constitutional due process rights. Non tenured faculty 
members, on the other liand, must look to employment 
contracts for any procedural rights. 

Liberty interests under the 14th Amendment also are guar- 
anteed due process protection. These interests are created 
wlien a public institution makes charges against a faculty 
member that might seriously damage his or her reputation or 
standing in the academic community or impose on the facul- 
ty member a "stigma or other disability" that prevents him or 
her from taking acK antage of other employment opportuni- 
ties. In Roth's ca.se, the court held that he had not shown 
that nonrenewal imposed such a stigma or disability, perhaps 
failing to take into account the potential effect on his reputa- 
tion as a result of a negative employment decision. The 
court noted that had the board of regents prevented Roth 
from seeking employment at other state universities, then he 
might have been able to claim that the state deprived him of 
a liberty interest w ithout affording him due process. 

Perry vs. Sindermamt (1972) 

Robert Sindermann had been employed as a profe.s.sor by 
the 1'exas state college system for lO consecuti\ e years. 

After teaching for two years at the I University of Texas and ' 
four years at San Antonio junior Colk'ge, he became a pro- 
lessor of government and social science at Odessa Junior 
(College, w here he remained employed for four con.secutive 




years. While thus employed, he publicly disagreed with the 
board of regents on a number of issues. After the series of 
10 one-year contracts, the board of regents decided not to 
rehire him. 

Like Roth, Sindermann was given neither an official rea- 
son for the nonrenewal nor an opportunity for a hearing, 
which he alleged violated his right to due process. He also 
alleged that he was released because of his political activi- 
ties. The Supreme Court held that Sindermann had raised a 
genuine claim to de facto tenure which, if proved, would 
give him a property interest protected by tlie 14th Amend- 
ment. Sindermann had claimed that the college had a de 
facto tenure program, and he offered as proof the following 
statement in the faculty handbook: 

Odessa College has ; / o te> nire system . 'Ihe adm i ) 1 1st rati o) i 
of the college wishes the faculty member to feel that he has 
permanent tenure as long as his teaching setvices are 
satisfactory' and as long as he displays a cooperative atti- 
tude toward his co-u'orkers and his superiors, arid as long 
as he is happy in his work. 

The court held that Sindermann must be given an opportu- 
nity to prove that he had a legitimate claim of entitlement to 
continued employment in liglit of the policies and practices 
of tile institutic)n. Institutional practices and policies can he 
found in written contracts, the court indicated, but they also 
may be implied. Tlie court held tliat Sindermann, employed 
for 10 years in tlie 'lexas higher-education system, might be 
able to show^ from the circumstances of his employment and 
other facts that there is an “unwritten cotiimon law" at his 
institution that certain faculty members have the equivalent 
of tenure. 

Roth and Sindermann make it clear that the Constitution 
• does not create property or liberty interests; these interests 
must derive from tort law (defamation, for example), contract 
law (the actual words of the contract or the practices of the 
institution, for example), or state law. While faculty members 
have the burden of proving that they ha\ e a property (tenure 
or its equivalent) or liberty (that they ha\e been defamed) 
interest, once they do the institutions must e.slahlish valid 
grounds for dismissing them (Brown and Kurland 1993). 
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Property interests 

As indicated, faculty members have a “property interest” in 
their employment, precipitating the need for due process, if 
they have a “legitimate expectation of continued employ- 
ment*.” This legal principle is easy to understand in the 
abstract, but it often is difficult to apply. Institutions do not 
always know when their policies or practices give faculty 
members a legitimate expectation of continued employment, 
and courts have not consistently applied the Supreme 
Court's decision. It is always prudent to put reappointment, 
promotion, and tenure policies and procedures in writing, 
and they should be adhered to. These materials also should 
be clear, consistent, and available to all faculty members. 

As noted, due process requirements apply only to public 
institutions because they are subject to constitutional 
requirements. But private institutions do well to follow 
these guidelines in establishing their procedures because 
when the institutions policies are fair, courts will uphold 
their decisions, due process procedures can help the institu- 
tion avoid or correct mistakes, protect academic freedom, 
foster faculty confidence, and resolve disputes in-house 
rather than by courts (Kaplin 1985), 

Tenure policies should be clear. In Olson vs, Idaho State 
University also discussed in Section Two, an elec- 

tronics instructor sued the university after he was denied 
tenure, alleging a violation of his due pnx'ess rights, Olson 
had been employed in a series of five one -year contracts 
and he became eligible for tenure in his fifth year. His 
application was rejected by the president after he was rec- 
ommended for tenure by the tenure committee, his depart- 
ment chairperson, and the dean, Olson claimed he had a 
property interest and thus continued employment because 
he had done all that was recjuired and he was recommend- 
ed by everyone except the president. The court, in uphold- 
ing the university's decision, looked to the faculty 
handbook, which explicitly stated that tenure decisions must 
he approved by the board of trustees. Since the president 
rejected the recommendation of tenure and thereby with- 
held it from the board, not all the steps required for tenure 
were taken. As an untenured faculty memlxT he was enti- 

•Tcnurccl faculty mcmlxTs have Icgiliinalc cxpcUalion of continued 
employment, of course, t'ntenured faculty memhers have sucli expectations 
wlule tlieir contracts are in effect. 
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tied to a years notice of non renewal, which the university 
provided. 

As Ohon illustrates, courts generally are unwilling to find 
that untenured faculty members have a property interest in 
continued employment if there are written procedures gov- 
erning how tenure is acquired. Furthermore, courts rarely 
will interfere in the institution’s interpretation of the criteria 
established for reappointment, promotion, or tenure. In 
Colburn us. 7'mstees of Indiana Lhiiversity {.V)9Q), two facul- 
ty members sued the university for denial of tenure, promo- 
tion, and reappointment, alleging a violation of due process. 
They were hired in 1979 and continuously reappointed until 
1985. They claimed that they were entitled to tenure, or at 
least reappointment, because they satisfied the written crite- 
ria for promotion and tenure and that they understood that 
reappointment would continue through the probationary' 
period if their performance was satisfactory. They claimed 
that reappointment decisions were fairly automatic for 
employees in tenure-track positions. The court rejected 
their arguments, holding that the written criteria are mere 
guidelines rather than directives; as such, they do not sub- 
stantially limit the institutions' discretion to determine who 
should receive tenure or reappointment. 

Although the faculty members in C 'alburn lost the case, 
the ccuirt indicated that where the institution s cu.stom or 
practice* made reappointment decisions automatic on satis- 
factory performance, a projK^rty interest may exist even if 
there are written policies governing these decisions. 
Nevertheless, the court determined that the faculty member's 
arguments were "weak.” Generally, the court indicated, the 
written criteria for promotion or tenure are subjective and 
do not guarantee automatic renewals. 

The court in Colburn indicated that an institution s writ- 
ten procedures do not limit its discretion. I’his principle 
also was illustrated in Lovelace vs. Southeastoii 
Massac h t i setts Unit etsity ' ( 1 986 ) . Lc wel ace's cc ) n t ra c t w as not 
renewed, and he was not provided with a hearing. Me 
sued, alleging that his due j^roce.ss rights were violated. Me 
argued that the Board oMrustces I acuity Federation Agree- 
ment was incorporated by reference into iiis contract, and 
this agreement gimrantecd that he would not be denied 
reappointment without "ju.siificalion.’' The agreement speci- 
fied the criteria for reappointment and tenure and stated that 
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in the “development of all recommendations for reappoint- 
ment or nonreappointment justification of all recommenda- 
tions must be included” (p. 421), 

The university’s policy also provided that although the 
president makes the final decision in reappointment cases, 
the board may review the decision and take further action. 
The court held that the university's officials did not lo,se their 
discretion to make decisions despite the language specifying 
“justification,'’ This language, the court indicted, merely 
facilitated the president's decision by ensuring that he had 
the opinion of the relevant constituents before making his 
decision,s; it did not imply any other rights. 

vSince the institution’s written policies do not limit its dis- 
cretion in employment matters, oral assurances are even less 
likely to form the basis of property interests. In Lovelace, 
the faculty member al,so alleged that after receiving notice of 
his non renewal, he was informed by the president (through 
the dean) that if his student evaluations improved he would 
be renewed after the spring .semester. His evaluations 
improved, but he was not renewed. The court held that 
where a college has written, formalized procedures for reap- 
pointment. a faculty member cannot claim that he or she 
somehow had acquired an expectation of employment 
because of oral assurances. The president’s words, the court 
believed, only indicated that he would be the judge of 
whether the faculty member showed sufficient impro\'ement 
warranting renewal. 

Other courts have indicated that oral a.ssurances. if 
enough and combined with written ones, may gi\ e faculty 
members a legitimate expectation of continued employment. 
In r.s*. Board of 7'rnstees of the r>iirersityof7epmessee 
(1975). di.scu.s.sed previously, the court held that oral and 
written assurances made to the faculty by the department 
head gave the plaintiff a reasonable expectation that he 
would be tenured, even though there was a formal tenure 
proce.ss. Soni had been promi.sed by the department chair- 
person that he would be tenured if he became a U.S. citizen, 
and he was a.ssured that he was “wanted” and that his 
"prospects were good.” He aLso was permitted to enroll in 
the university's pension plan. I'he result of this case, how'- 
ever. was probably ba.sed on the extent, and particular 
nature, ol' the assurances. Mere oral promises, without 
more, will not create "property interests. ” 
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Soni notwithstanding, courts are extremely reluctant to 
find that a faculty member has a legitimate claim contin- 
ued employment if written procedures governing tenure 
exist. Assurances by key admini,strators or fluctuations from 
institutional policies do not, generally, ,seem to convince 
courts that untenured faculty members have property inter- 
e,sts in their employment, thus requiring their institutions to 
provide due process before non renewing their contracts. 
Some courts are not even swayed when there is some evi- 
dence that the negative decision may have been based upon 
illegal factors. In Khig rs. Board of Regents of University of 
Wisconsin System (1990), a female faculty member hired as 
an assistant profe.ssor in the Sc1kh) 1 of Allied Health 
Pre^fessions at the University of Wisconsin-Milwaukee sued 
after unanimously being denied tenure. She alleged that she 
was sexually harassed by the assi.stant dean of the School of 
Allied Health Professions and the director of the occupation- 
al-therapy program and that the reasons for the adverse 
employment decision were gender discrimination and retali- 
ation for her charges of sexual harassment. The court held 
that as an untenured facility member she did not ha\'c a 
property interest in continued employment. Further more, 
although the court found that she was wrbally assaulted, 
fondled, and physically attacked by the assi.stant dean, she 
had to prov e that the adverse employment decision was 
ba.sed on di.scriminatoiy motiv^ations such as sexual hara.ss- 
ment and retaliation for her exercise of con.stitutionally pro- 
tected rights. The court did not find evidence that the 
a.ssLstant dean had been inv’olved in the tenure decision, and 
there was no evidence of di.scritninatory motivation by the 
director. 

De facto tenure 

The Supmme Court opened the door for de facto tenure 
claims in Peny vs. Sindermann ( 1972). I'aculty members 
may be able to claim that they have tenure or .some form of 
indefinite employment if they can establish that institutional 
mles or understandings between them.selves and their in.sti- 
tutions have created a legitimate expectation to continued 
employment. Ck)Urts, however, generally are unwilling to 
determine that faculty members have de facto tenure where 
there are Ibrnial. clear, and explicit tenure policies, and 
the;:e |')olicies are adhered to. 
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In Omlorrs. Cleveland State University the court 

rejected the faculty member's claim to de facto tenure 
because the institution’s policies clearly indicated that tenure 
decisions must be approved by the board of trustees. 

Omlor, a faculty member in the business college, was first 
hired as a part-time insimctor in 1969 and appointed to full- 
time instructor in 19*72. Tenure at the university was gov- 
erned by a formal written policy which provided that tenure 
would be granted by formal action of the board of trustees. 

Since 1972, Omlor received a series of seven full-time 
contracts. His contracts slated that the probationary' period 
should not exceed se\'en years and that failui'e to qualify for 
tenure by the conclusion of the probationary period disqual- 
ified a faculty memhvr from further employment at the uni- 
\ ersiiy. The first few contracts slated that his tenure status 
would be determined by June 1978, but his later ccmtracts 
indicated that the decision would be made by January 1978. 
He was informed on May 26, 1978. that the next contract 
would lx* terminal. Omlor had been considered for tenure 
pursuant to the uni\ersity’s tenure policy. Pie was recom- 
mended for tenure by the department chairpersem and the 
dean of the business college hut rejected by the college's 
tenure committee. The board of trustees voted against 
tenure. Omlor claimed that he had attained de facto tenure 
based on the series of contracts indicating that a decision 
would be made by January 19'^8 and on the fact that he 
worked for three years before he became eligible for tenure 
(giving him more than seven years of ser\’ice). 

The court held that the \^’eight of authority regarding de 
facto tenure supported the university's cemtention that an 
untenured faculty rncmlxr has no entitlement to tenure on a 
de facto basis, where the university has a formal tenure sy.s- 
tem prm iding for the granting of tenure by the board of 
trustees. Although tenure need not always be acquired 
through formal procedures, the court stated, it must be 
based on the mutually explicit understanding of the prac- 
tices and customs of the institution. I’he three contracts 
indicating that the tenure decision \^'ouId lx forthcoming on 
or before Jan. 15, 1978. did not change Omlor's tenure rights 
under the policy nor did his ser\ ice prior to his appointment 
to full-time status. 

I^erhaps another court might have held differently in 



54 







Omlor hy finding that any faculty member employed beyond 
the probationary period is entitled to tenure l->y default (see 
Beckivith vs. Rhode Island School of Design 1979). 
Nevertheless, Omlor illustrates the reluctance of the courts to 
bind an institution to a tenure appointment where the writ- 
ten policies are explicit as to how tenure is acquired. 

On the other hand, courts have not always been consis- 
tent in their rulings on de facto tenure. In Jones vs. 

University of Central Oklahoma the court found that 

an untenured faculty member may have a legitimate claim to 
continued employment despite the existence of a formal 
tenure policy. Jones sued the university alleging tliat liis 
due process rights were violated when he was denied 
tenure. The university argued that he was denied tenure 
because he failed to .satisfy the formalized 19-step process 
used to evaluate tenure applications. Jones argued that the 
university’s past practices and repre.se ntat ions entitled him to 
be evaluated under an informal and less strenuous ’“local 
tenure" process, which considers longevity, does not require 
a formal application, and “where tenure is awarded as a 
matter of course." 

The court held that a legitimate claim of '‘entitlement to 
tenure" in the .state is defined solely through the application 
of state contract and employment law. If under contract or 
employment law faculty members e.stablished an implied 
right to continued employment through alleged unwritten 
‘'local tenure" procedures, they have a property intere.st pro- 
tected by the due proce.ss clause of the 14th Amendment, 
even where there are written procedures governing tenure. 
Jones, the court held, was entitled to prove that he had 
attained tenure through unwritten “local tenure" procedures. 
As the Supreme Court indicated in Peny vs. Sindermann, if 
an action by the institution creates the expectation of 
employment, the faculty member is entitled to due process 
to determine whether he or she has tenure. Jones is an ill lus- 
tration of what can happen when an institution fails to fol- 
low its written policies. Had the university done so, it 
would have prevailed. 

The /o;/e.s' ruling is an exception to courts* general refusal 
to allow faculty members to prove de facto tenure where the 
institutions have a formal tenure policy. Tut as indicated 
throughout this report, institutions that do not wish to 
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become involved in such lawsuits should develop formal, 
clear, explicit, and widely distributed tenure procedures and 
follow them. 

Liberty interests 

Even though Roth and Sinciermcmn indicated that certain 
dismissals would implicate liberty interests (that is, when the 
faculty member's reputation is threatened, affecting his or 
her ability to obtain other positions), the Supreme Court has 
made it difficult to establish such an interest in academic- 
employment decisions. In Bishop vs. \Vood{\91(^), a police 
officer w^ho had been discharged and orally informed of the 
reasons in a private meeting sued, claiming a denial of due 
proce.ss. Regarding liberty interests, the court held that 
charges communicated in private to the employee cannot 
form the basis for a deprivation of a liberty interest, even if 
the charges are fal.se. This decision is important in the 
faculty-employment context, in that decisions, and the rea- 
sons for them, rarely are made public. 

Peer-review information generally is confidential, but 
there are situations in which this kind of information may be 
disclo.sed or made i:>ublic (at public in.stitutions subject to 
"open records" laws, for example). In the.se situations, a 
faculty member may be able to show that the charges made 
again.st him or her implicated liberty interests, thus requiring 
the in.stitution to provide due proce.ss rights (an opportunity 
to be heard or to challenge witne.sses). Charges of dishon- 
e.sty. immorality, or profe.ssional incompetence are examples 
of ".stigmas" pre\’enting the faculty member from obtaining 
other employment. Public in.stitutions should be careful 
about the rea.sons they give, to whom they communicate the 
rea.sons. and the evidence on which they rely in reappoint-, 
ment, promotion, or tenure decisions. They also should 
provide a hearing or some opportunity to be heard on any 
allegations that may damage a faculty member's rej:)utation. 

Some courts have refused to hold that the faculty mem- 
ber's liberty interests were imj:>licated in a negative employ- 
ment decision when no reasons are given. In Olson rs. 
Idaho State r}iiretsity{\99^\). di.sc'ussed previously, the facul- 
ty mcmbci* also alleged that he w'as not granted tenure 
liccau.se of charges of insubordination, and these charges 
implicated his liberty interests, entitling him to a hearing 
before he was dismi.s.sed. 'Fhe court held that since no rea- 
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sons were given for the decision against him, Olson could 
not claim that his liberty interests were violated. This deci- 
sion is consistent with Bishop vs. Wood (1976), which held 
that charges that are not made public cannot form the basis 
for liberty-interests claims. 

Although the university prevailed in OIso}i, it is wise to 
provide rea.sons for the decision. And if the decision is ba.sed 
upon potentially defamatory charges, the institution would be 
in sound legal (and moral) standing if it provides the faculty 
member with an opportunity to challenge the decision. 
Providing faculty members with an opportunity to conte.st the 
allegations may not avoid a law suit, but courts w'ill look 
favorably upon iastitutions that have fair procedures. 

Freedom of Speech and Academic Freedom 

Untenured faculty members have limited, if any, due proce.ss 
rights in job renewals. This does not mean that they have 
no other con.stitutional rights. Faculty members may not be 
denied reappointment, promotion, or tenure as a punish- 
ment for their exerci.se of First Amendment rights. And as 
we will di.scu.ss in Section Four, faculty members at public 
institutions also have a constitutional right not to he di.scrim- 
inated again.st on the basis of race or gender or any other 
illegal motive. 

First Amendment rights include freedom of .speech, 
freedom of exp re .ss ion, and freedom of religion, I'aculty 
members are entitled to academic freedom, wiiich enconi- 
pa.sses all such freedoms. These freedoms become ‘ con.sii- 
tutional" at public in.stitutions. l*he right to speak freely on 
any matter goes by the name “academic freedom" when 
exerci.sed in the context of a faculty members teaching, 
re.search, or .service duties. Academic freedom is not specifi- 
cally mentioned in the First Amendment or anywiiere el.se in 
the Con.stitution. The Supreme Court has held, however 
that academic freedom is * a special concern of the lirst 
Amendment" {Ktyishicni vs. Board of Regents 1967), Faculty 
members and institutions have academic freedom rights, and 
their rights may conflict on occasion. Institutions have an 
academic freedom right to determine “wiio shall teach," and 
faculty members have an academic freedom right not to be 
punished for what they say or how* they cxpre.ss themselves. 
There are, of course, limits to the.se rights, and the.se limits 
are the focus of this .section. 
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First Amendment rights apply at public institutions. 

Many public and private institutions, however, have incorpo- 
rated the AAUP’s academic freedom principles into their 
employment contracts. Faculty members’ academic freedom 
rights at private institutions, therefore, may be protected by 
contract. There also has been a recent trend toward incor- 
porating academic freedom principles in collective-!>argain- 
ing agreements or other organized labor activity (Olivas 
1989). Furthermore, state law also may provide freedom-of- 
speech or academic freedom rights to faculty me miners at 
both private and pu!>lic institutions. 

History of legal recognition of academic freedom 

The notion of academic freedom can be traced to 19th- 
century Germany, where the concepts of lehrfreiheit 
(freedom of teaching) and /er;(/Fe/^e/Y (freedom of learning) 
were practiced. Even though courts rarely overturned 
employment decisions, campus conflicts over evolutionary 
science and populist economics helped the profession per- 
suade governing boards not to punish faculty members for 
their research findings and to grant tenure to protect 
academic freedom (Metzger 1993b). 

As a result of the McCarthy era, the legal basis of 
academic freedom was expanded by constitutional law and 
contract law (Metzger 1993b). The Supreme Court first 
moved toward recognizing academic freedom as a constitu- 
tional issue in Mtyervs. NehrcL^ka (1923), when the couit 
struck down a state law prohibiting foreign-language instruc- 
tion in private schools (Van Alstyne 1993i>). The concept of 
judicially recognized academic freedom was further devel- 
oped in Sweezyi's. Sen' Hamfyshire{\9'^l). In Siveezy the 
court overturned the contempt conviction of Paul Sweezy. 
who refused to disclose what he discussed in a class lecture 
and his knowledge of communist-party activity in the state. 
Although the court focused on whether Sweezy had been 
denied due process, not academic freedom, the majority 
opinion noted that teachers and students “must always 
remain free to inquire, to study anil to evaluate, to gain new 
maturity and understanding; othei*wise our ci\ ilization will 
stagnate and die** (p. 2S0). 

justice Felix Frankfurter, in a lamous concurring opinion, 
defended academic freedom. He wrote that “when weighed 
against the gra\'e harm resulting from governmental intru- 
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Sion into the intellectual life of a university,” the govern- 
ment’s justification that it wr.nted to prevent subversive 
activities is inadequate (p. 261). The university, Frankfurter 
noted, provided: 

that atmosphere which is most cotichicive to speculation, 
experiment and creation. It is an atmosphere in which 
there prevail "the four essential freedoms" of a univer- 
sity — to determine for itself on academic grounds who 
may teach, what may he taught, how it shall he taught, 
and who may he admitted to study,,, (pp, 262-3). 

The Supreme Court reinfoired academic freedom's protec- 
tion by the First Amendment in Keyishian vs. Board of 
Regents when the court struck down New York's 

loyalty laws and regulations. Justice William Brennan wrote: 

Our Nation is deeply committed to safeguarding academic 
freedom, which is of transcendent value to all of us and 
not merely to the teachers concerned. That freedom is 
therefore a spec ial co ) icern of the Fi rst Amend men t, u *h i ch 
does not tolerate laws that cast a pall of orthodoxy' over the 
classroom (pp. 603). 

Although Sweezy and Keyishiafi both involved individual 
faculty members, the language of the court refers to both 
individual and institutional academic freedom. Two other 
cases specifically give institutions academic freedom rights: 
University of California Regents vs. (1978) and Regents 

of the University ofMichigaii vs, liwing (1985). In Bakke, the 
Supreme Court invalidated particular elements of the univer- 
sity’s affirmative-action admissiems policy, but Powell w rote 
that the university’s concern about a diverse student body 
involves a First Amendment intere.q. Institutions, therefore, 
may u.se race as one factor in admissions decisions. His 
defen.se of educational diversity was an acknowledgment 
and defense of the academic freedom of an institution (Foch 
1993). 

In Fwitig, the Supreme Court upheld the university's 
refu.sal to allow a student to retake a test he had failed and 
the subsec juent dismissal of the student from a university 
program. 'I'he court held that w-hen dealing with "academic 
decisions, judges should show’ great respec t for professional 
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judgment” (p. 225). In these cases, the Supreme Court jus- 
tices supported institutional academic freedom and estab- 
lished it as a value protected by the First Amendment, 

Untenured faculty members and academic freedom 

Academic freedom has been the subject of much discussion 
and analysis (Poch 1993; Van Alstyne 1993a), It also is one 
of the most sacred of the faculty members’ rights. 
Contemporary academic freedom issues include: artistic 
expression through visual modes such as paintings, draw- 
ings, photographs, motion pictures, plays, and sculptures; 
political correctness; hate speech; and academic freedom in 
church-related colleges and universities (Poch 1993). Higher 
education institutions also have asserted an academic 
freedom privilege to protect peer-review information from 
disclosure. We will treat this matter in greater detail in 
Section Six. 

Although academic freedom has been discu.ssed as a con- 
stitutional right, the legal boundaries of academic freedom 
also are shaped by the contract of employment; faculty 
members po.ssess whatever academic freedom is guaranteed 
under their contracts (Kaplin and Lee 1995). Courts, howev- 
er, will uphold academic freedom as a constitutional right 
when the government attempts to control the content of the 
univer.sity or faculty members speech. Therefore, the facul- 
ty member’s rights against the institution arc defined primari- 
ly through contract law. The institution and faculty mem- 
ber s rights against the government are defined primarily 
through constitutional law. And because faculty members at 
public institutions^are state employees, they, too, have First 
Amendment rights that must be protected by their institu- 
tions. 

As di.scussed prex’iously, many institutions incorporate the 
1940 Statement of Principles in the faculty contract, and this 
statement is considered the mo.st important policy .statement 
on academic freedom, Kven if the statement is not explicitly 
incorporated into the contract, courts have referred to the 
statement as evidence of academic custom and practice. 
Institutions should determine whether, or to what extent, 
they wish to incorporate the .statement into their contracts. 
Any intent to exclude this document from the contract 
should be explicitly and unambiguously indicated. 

The 1940 Statement of Principles on Academic Freedom 







and Tenure states that during the probationary' period a 
teacher should have the same level of academic freedom as 
all other faculty members (AAIJP 1990), Specifically, the 
statement defines academic freedom as the freedom to 
research and to publish the results of the research; the 
freedom to discuss the faculty member’s subject in the class- 
room (hut controversial matter should be relevant to the 
subject); and the freedom to speak or write freely as a 
citizen. 

Individual faculty members and institutions have 
academic freedom rights, and these rights sometimes may 
conflict. Faculty members who ask courts to adjudicate 
claims that their institutions have violated their academic 
freedom may find that the institutions counter by asserting 
that any judicial resolution of these claims amounts to state 
inter\'ention in institutional affairs, thereby violating the insti- 
tutions' academic freedom rights (Rabban 1993). All of 
these cases, therefore, illustrate how courts balance these 
conflicting rights, 

I'he results of these cases usually depend cm the type of 
speech involved. The outcome of a case, for example, may 
depend on whether the speech is exercised in the classroom 
or in the faculty member's private activities, A faculty mem- 
ber may speak freely about matters of pul>lic concern, bm 
what if the speech negatively affects the legitimate interests 
of the institution? The remainder of this section addre.sses 
these issues in greater detail. 

Academic freedom in the classroom 

Institutions have the greatest amount of discretion concern- 
ing what occurs in the classroom, course content, and peda- 
gogy, and courts are extremely reluctant to get involved in 
those matters (Poch 1993). In addition, institutional discre- 
tion to make curricular decisions, hire employees on the 
“basis of their philosophical l>ent,'’ eliminate or reduce pro- 
grams, and elevate classr(X)m performance has been protect- 
ed on the basis of academic freedom (Metzger 1993b, pp, 
7-8). 

1 n Lot 'clacc i w . Sot it beast on i Massachusetts I h i it vts i t\ • 
(1986), discussed previously, tlu‘ faculty member alleged 
that he was not rchired because he advocatc*d .strict 
academic .standards, and he refu.sed to lower grading stan- 
dards in his eour.ses following several reejuests from admin- 
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istrators that he do so. Although the court assumed that 
Lovelace's refusal to lower grading standards was a motivat- 
ing factor in the decision not to reappoint him, the court 
held that a professor’s grading policy was not unconditional- 
ly protected by the Constitution. To hold that it was, the 
court indicated, would constrict the university in defining 
and performing its educational mission. 

Therefore, it appears that institutions have an academic 
freedom intere,st in determining what should be taught, how 
it should be taught, and when it should be taught. One 
rea,son for courts’ reluctance to interfere in these matters has 
to do with institutions’ right to protect students from certain 
types of speech. For example, institutions may protect stu- 
dents from profanity and obscenity in the classroom. 

Another reavSon lies with judges' beliefs that they do not 
have the requisite professional expertise to substitute their 
judgments for those of administrators, w^ho are professional- 
ly trained to make such judgments, and who have been 
publicly entru,sted wath the responsibility of making these 
types of decisions. 

There are limits to in.stitutions’ ability to punish faculty 
members for the content of their speech. Courts will not 
uphold negative employment decisions that were motivated 
by the faculty member’s exerci,se of First Amendment rights. 
Some speech, though arguably offensive, is protected and 
cannot be censored easily. In Dube vs. State University of 
i\eiv York (1990), the court determined that a faculty mem- 
ber of African studies raised legitimate concerns when he 
claimed he was denied promotion and tenure for teaching a 
course in which he claimed that Nazi,sm, Apartheid, and 
Zionism were three forms of racism. The court determined 
that his beliefs were protected by the First Amendment, and 
a jury should decide whether his dismissal was based on the 
exereise of protected rights. 

As illu.strated in Dube, ,some speech, though offensive, 
may be protected by the First Amendment. Institutums may 
not punish a faculty member for exercising proiecled 
speech, e\’en if the speech is racist, disrupti\ e, or otherwise 
violates in.stitutional values. In Leriti vs. Harlestou (1991), 
for example, a tenured profe.s.sor in the philo.sophy depart- 
ment at Caiy ('.ollege publicly* statexi that African-Americans 
were le.ss intelligent than whites and that African-Americans 
could only succeed when academic standards were lowered. 
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As a result of his controversial words, angry students dis- 
rupted his classes, but the administration did not take action 
against the disrupting students. After setting up a committee 
to determine whether Levin’s speech went beyond academic 
freedom and became “conduct unbecoming a faculty mem- 
ber,” the administration decided to allow students who felt 
uncomfortable in Levin’s course to .switch to a parallel sec- 
tion. Between one-third and one- ha If of the students who 
normally would have registered for Levin's course opted for 
the parallel section during the next few semesters. Levin 
sued City College and its officials becau.se he believed this 
move (the parallel .section) singled him out on ideological, 
not pedagogical, grounds in violation of his civil rights and 
the First and 14th amendments. 

The federal district court held that City College officials 
had sought to punish Levin for his speech. The court pro- 
hibited the college from taking any disciplinary' action 
against Levin or maintaining the parallel section. The court 
also ordered the administration to take rea.sonable .steps to 
prevent the disruption of his cla.s.ses. A federal appeals 
court affirmed the lower court's decision on all matters 
except that the college had to take reasonable steps to pre- 
vent the disruption of Levin's cla.s.ses {Lemi rs, Harlestou 
1992). 

In addition to a faculty member's beliefs, a profes.sor's 
evaluation of students' work also may be protected by the 
First Amendment. In Pamte vs. /.s7V;or (1989). for example, 
the appeals court reversed a lower court's dismi.ssal of a 
faculty member's claim that his First Amendment rights were 
violated. Parate, an untenured a.ssociate profe.ssor in the 
civil engineering department at lenne.s.sec State Dniversiiy, 
e.stablished a numerical grading scale for a course he taught. 
Two .students complained to Parate about their final grade, 
and Parate agreed to change one .student's grade but not the 
other’s. 

The dean of the School of Kngineering and Technology 
in.structcd Parate to change his grading scale so both stu- 
dents would receive a higher grade. Parate initially refu.sed. 
but after constant pre.ssure from the dean and department 
head he finally agreed. For the next couple of years, the 
dean and department head challenged 1^ a rate's grading in 
other courses, criticized his teaching methods, gave him 
unfavorable performance evaluations, refu.sed to reimburse 
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him for authorized travel expenses, and impeded his 
research efforts. In March 1985, Parate was informed by the 
president that his contract would not be renewed for a 
fourth year. Parate attempted reconciliation with the dean, 
who informed him that liis contract would be renewed but 
"you must obey and never disobey your dean" (p. 825). 

In September 1985. a few students challenged the grades 
they received in Pa rate's classes, disrupted his classes, and 
threatened to complain to the dean. A couple of days later, 
the dean and department head appeared in Pa rite’s class 
unannounced, disrupted his class, and berated him in front 
of his students. At one point, they ordered him to "stop the 
roll" and complete a problem on the blackboard without 
addres.sing the students. The dean later relieved Parate of 
liis teaching duties. Parate sued, alleging, among other 
i.ssues, violations of his academic freedom under the First 
Amendment. 

Although the court emphasized the importance of judicial 
deference in academic matters, it held that the assignment of 
a letter grade could be con.sidered a communicative act enti- 
tled to constitutional protection, and an institution that 
forces a faculty member to change a previously assigned 
grade may violate the First Amendment. The coiirt indicated 
that administrators had the option of changing such a grade 
through admini.strath'e channels. The behavior of the 
administrators in this ca.se also may have inllucnced the 
court s decision. 

Faculty members also ha\ e the right to engage in political 
Lictivities, ano ilicy mu.st prove that a negative reappoint- 
ment, promotion, or tenure decision was motivated by the 
hi cu 1 1 y mem ber ‘s speech . I n Cooper i '.s* . Ross (1979), an 
untenured a.ssistant profes.sor of hi.stoiy' at the University of 
Arkansas was informed that he would not be reappointed 
Lifter he becLime li member of the Communi.si Party and after 
he informed his chi.sses that he taught from a Marxi.st point 
of view. Although the university provided other rea.sons for 
the nonreappointment, the court believed tliLit the decision 
was substLintially motix iiied by the fact that the faculty mem- 
ber was a Communist, and this type of Li.s.soeiation was pro- 
tected by the I'irst Amendment, 1’he universit\’ failed to 
show that the deeision would ha\ e been the SLinie irre.spec- 
tive of Cooper's exerci.se of his constitutional rights. 
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Academic freedom in institutional or public affairs 

When the faculty member’s speech relates to public or insti- 
tutional matters or concerns, courts have been less willing to 
defer to the institution’s judgment. The Supreme Court in 
Pickering vs. Board of Education (1968) held that teachers 
have a First Amendment right to comment on matters of 
public concern, and the public institution must prcA'e that it 
has compelling interest in prohibiting such speech. The 
court held that public-school teachers have a First 
Amendment right to speak out on matters of public interest 
in connection with the operations of the public schools in 
which they work, and only a legitimate state interest would 
justify any prohibition of the teacher's speech. 

Metzger argued that Pickering was both a victory for 
academic freedom and a loss (1993b). On one hand, 
Picketing held that faculty members’ constitutional rights 
must be protected. On the other hand, it also required that 
faculty members prove that their speech is a matter of public 
concern, and institutions would prevail if they are able to 
show that the faculty members* w'ords impaired legitimate 
interests such as the harmonious work relationships neces- 
sary to promote their educational missions, or they are dis- 
ruptive (p. 7). 

1'he issue for many courts, therefore, is whether the facul- 
ty member s speech or expression relates to a public matter, 
and speech classified as “public concern” is strongly protect- 
ed. Certain racist speech may not be regarded as a matter of 
legitimate public concern. For example, in Omlorvs. 
Cletvland State University discussc‘d previou.sly, the 

faculty member allegedly made a remark that a certain per- 
,s(on was “good guy, for a Jew. I like about 40 percent ot the 
Jewish people 1 meet.” I'he court held that Omlor could not 
claim these remarks were constitutionally protected because 
the words w'ere not “a matter of legitimate public concern,*’ 
and even if the president considered his remark in his deci- 
sion not to recommend tenure, the decision was proper. 

1'lie faculty member s political activities are a legitimate 
matter of public concern and may not be used to deny reap- 
pointment, promotion, or tenure. In Goss vs. Satt Jacinto 
Jiitiior College { 1 979), a faculty member claimed her contract 
w'as not renewed because of her political and union acti\ i- 
ties, which were protected by the First Amendment. 4*he 
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college claimed that Goss was not rehired because of declin- 
ing enrollments and poor work. The court held that there 
was ample evidence that Goss had not been rehired because 
of her political and union activities. Institutions that prove 
evidence that the decision was made on legitimate academic 
grounds (such as inadequate scholarship or poor teaching), 
howe\*er, likely will prevail in these types of cases. 

As Go 55 illustrated, courts are suspicious of institutional 
actions that appear to coincide with the faculty member’s 
exercivse of protected speech. In Roos vs. Smith (1993), an 
untenured faculty member of education at Jackson State 
University sued after not being reappointed for what she 
claimed was a violation of her First Amendment rights. 

Roos alleged that her contract was not renewed after she 
testified on behalf of another white faculty member in a Title 
VI! race discrimination suit against the university (see 
Section Four). She testified at that lawsuit, in essence, that 
whites were unwelcome at Jackson State University. She 
received notice of non renewal less than a month later. 

The court held that as an imtenured faculty member Roos 
bad no entitlement to continued employment at the universi- 
ty, and so her contract need not have been renewed tor any 
reason or no reason at all unless the reason for that action 
infringed upon her constitutionally protected rights. Her 
testimony in the discriminaticm case was protected by the 
First Amendment. Although the university^ claimed that to 
receive accredit a tic mi c^f one of the schoc^I of education's 
doctoral programs it needed to release Roos and hire a pro- 
fessor with appropriate qualifications, the court determined 
that the university’s reascms were a pretext for illegally 
infringing upon her larst Amendment rights. 

Faculty memi'>ers at public institutions have a First 
Amendment right tc^ express themselves on matters of public 
concern. Institutions, howe\er. may restrict speech that 
interferes with its educaticmal (objectives. This appears sim- 
ple: in reality, balancing the right to speak on matters of 
public concern with the institutions* right to conduct their 
missions is difficult. I'urthermore, a recent Supreme Court 
(*ase implied that in disciplining faculty members for activi- 
ties that are alleged to implicate First Amendment intcre.sts, 
institutions may ha\e to conduct reasonable imestigations. 
and faculty members may not be disciplined until the institu- 
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lions have substantiated the allegations (see Waters rs. 
Churchill 1994). 

Academic freedom in private life 

Faculty members enjoy the most protection in matters relat- 
ing to their private lives. Courts are reluctant to uphold 
institutional restriction of faculty members' speech in matters 
involving their private lives. Faculty members do not lose 
their rights as private citizens simply because they work in 
public in.stitutions. I'hey may comment on public issues, 
associate with whcmi they please, or otherwise express 
themselves as private citizens. Courts ha\ e held for faculty 
members w ho chose not to al')ide by an institution's groom- 
ing regulations (.see Hander rs. San Jaci)ito Junior College 
1975); faculty members w ho held outside jobs (see Trister 
rs. University of MississilJn 1969); and faculty members w ho 
spoke on controversial matters {see Jeff ties rs. Harleston 
1993*; Leri)i rs. Harleston 1991). 

This right, however, is not absolute. The 1910 Statement 
of Principles, for example, requires that faculty members 
should “at all limes be accurate, should exercise appropriate 
restraint, should show' respect for the opinions of others, 
and should make e\eiy effort to indicate that I he or she I is 
not an in.stitutional Ispokespersonl" (AAl.M^ 1990). Insii- 
tution.s, therefore, may be able to frame a legal argument 
that v\'ould alkwv them to restrict the private activities of 
faculty members if they pro\ e that lhe.se activities inter! ere 
with the faculty members' leaching or other legitimate insti- 
tutional iniere.sis ( Kaplin and Lee 1995). 

Eastern State University Scenario 

Your claim to tenure is based upon .statements made in the 
faculty handbook, which is part of your contract. Hs- 
.scntially, the handbook indicates that after six years a faculu 
member either has tenure or is to be dismi.s.sed. 'The uni\ er- 

*Thc K'drii's lasf lus hevn lonj^ .iml tonimsorsi.il. Wlicn iIr- c.n\ Colley* 
of New Vork rcmoveil IMote.s.sor Idfrie.s from a tlepaHnu-nt.il t lun nunsliiji 
for his coniroviTsial speech, ihe eouils ruled in his favor i..itei. the 
.Su|vreme Ooiiil vaeated the lower eoints' rulinj^s and sent the tase hatk tu 
he reeon.sidered. Ihe appeals eoiirt later held th.it the institution did not 
violate llie piofessor's pust Aiiiendnient nnhisheiaiise it was nuiiiv.itcd hv 
a reasonable pieduiion of the piote.ssoi s disruption of the institutions 
operations. 
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sity also incorporated into its contracts the 1940 Statement of 
Principles, which states that any full-time faculty member 
has tenure after seven years (see Section Two), 

You have been employed full time for seven years. 

Courts, however, are extremely reluctant to determine that 
facult)' members have tenure when there are explicit poli- 
cies governing how tenure is acquired. The handbook 
slates that tenure is not automatic and that the board c^f 
tru.siees must confer tenure. It is unlikely that you will pre- 
\ail in this matter because the board has not approved 
tenure. Furthermore, your con,stitutional claims to due 
process will not be vindicated if a court determines that you 
do not have tenure or at least a ‘ legitimate claim to contin- 
ued employment." But even if a court believed your claims 
are valid, the Constitution entitles you to due proce.ss, not 
continuous employment. Pastern State I'niversity need only 
pro\'ide >'ou with certain procedural rights, including a right 
to an impartial hearing, which many institutions provide as 
matter of course. 

Your claims that the negati\ e decision w'as moti\’ated by 
your criticisms of the uni\ ersity may lie valid if you have 
some evidence that this, in fact, is true. Was the decision to 
deny you tenure made soon after your criticism.s? Is there 
other evidence that the institution was motivated by the.se 
criticism.s? If .so, your First Amendment rights are at stake 
because institutions may not punisli faculty members for 
speaking on matters of public concern, and your speech 
would certainly qualify as one of “public concern," Also, 
the university has contracted with you ’to provide you 
academic freedom rights (the 1940 .Statement of Principles), 
Therefore, your public criticisms about institutional matters 
not only are protected i^y the Fir.st Amendment but al.so by 
your contract, 11ie institution, how'e\or, still may be al')le to 
prove that its decision w^as not motivated by your ,sj-)eech 
but instead w’as l)a.sed UjX)n legitimate academic grounds 
(inadequate teaching and research, foi example). But if you 
prove some evidence that Pastern .State University’s rea.sons 
for denying you tenure were a pretext, then you have a 
valid claim. 

Summary 

7'he Constitution protects the property interests of faculty 
members in public in.stitutions. Property interests may not 




be infringed on before institutions provide faculty members 
with due process, including adequate notice and a hearing. 
Untenured faculty members, however, do not have the right 
to clue process after their contracts have expired unless the 
contract of employment or state law provides them with a 
legitimate expectation of continued employment. Couns 
usually are unwilling to find that faculty members have 
acquired tenure through informal means, especially if there 
are written and explicit policies governing how tenure is 
acquired 

All faculty members in public institutions are entitled to 
due process if their liberty interests are compromised. 

Liberty interests arise when institutions make charges or 
allegations against faculty members that may damage their 
reputations or impose a “stigma or other disability ' j-)revent- 
ing them from obtaining other employmemt. In negati\e 
reappointment, promotion, or tenure decisions, liberty inter- 
ests are difficult to prove because the ivasons for the denial 
are rarely made public — a rec|uired condition for prevailing 
in such a lawsuit, 

Facult)’ members* academic freedom also is protected. 

But couils are reluctant to become involved in strict 
academic matters, .such as pedagogy, grading, and course 
offerings, unle.ss the institutions' decisions are intended to 
punLsh faculty members for their speech, Couns will 
become involved in negative employment decisions that are 
motivated by the faculty members' exercise of their I'irst 
Amendment rights. I'he.se rights include the freedom to 
comment on matter; of public or in.stitutional concern, the 
freedom to speak and express one.self — e\ en if such 
speech is considered offensive — and the freedom to 
engage in certain activities such as testifying in court ca.ses 
or engaging in political or union activities. 

While the.se First Amendment ca.ses involve public in.stitu- 
tions, and con.stitutional rights do not apply at private col- 
leges and universities, all admini.strators should provide 
the.se rights becau.se they ensure fairne.ss and support 
academic values, academic freedom rights, especially, pri- 
marily are defined !>y the contract of employment. Courts 
revi(twing such contract claims again.st private iastitutions 
may well ba.se their decisions on rea.soning e.stal)lished in 
c( )n.stituti( >nal ca.ses. 
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EMPLOYMENT DISCRIMINATION 



Consider these scenarios: 

Professor Y, an African-American, male faculty member 
in the social science department of Private University, 
has been denied tenure. The university makes the 
following claims: Professor Y’s scholarship is weak 
(he has very few publications): his research interests 
are inconsistent with the goal of the department; and 
colleagues and students have claimed that he is “hard 
to get along with." Professor Y makes the following 
claims: He has sufficient publications; he has heard 
some of his colleagues make “racist'’ remarks against 
him; he is the only African-American in his department 
and no African-American has ever been tenured in his 
department; and white professors have been tenured 
with fewer publications. The department and universi- 
ty tenure committees voted in his favor l^y a slight 
margin, but the dean and the academic \ ice president 
recommended against tenure. 

Professor X. a white, female faculty member in the 
School of Education at Public University, has Ix^en 
denied promotion to full profe,ssor. Professor X has 
published numerous articles and one book based on 
her di.s.sertation. The university claimed she was 
denied promotion because she had not published a 
second book. All full professors had published at least 
two books (although some do not have as many arti- 
cles as Professor X), Professor X makes the foIlov\ ing 
claims: She was informed by her department chair that 
she need not publish a second book; she was 
informed by her chair and several colleagues that her 
numerous articles counted for “at least two books, " 
since it may be more difficult for women to develop 
the informal networks and professional and personal 
relation.ships crucial for the publication of any book, 
the two-book requirement “in effect bars the vast 
majority of women from full profes.sorships," While 
more than half of the School of Education is compo.sed 
of women faculty members, there are no female full 
profe.s.sors. 

What legal bases do Profes.sors Y and X have for 
their claims of discrimination':^ What would a court 
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decide? Assuming that the professors initiate litigation 

and win, what should be the remedy? 

The reappointment, promotion, and tenure process can 
be conducive to illegal discrimination. The criteria u,sed 
often are vaguely defined and subjectively aj')plied, and fac- 
ulty members subjected to negative employment decisions 
usually are given very few reasons, exf'ept perhaps that their 
teaehing, .scholarship, or ,ser\'ice was generally inadequate. 
Fuiihermore. these decisions often are made in clo.sed meet- 
ings, and evaluators both inside and outside the in.stitution 
are exj')ected to keep tlieir decisions confidential to encour- 
age candor (LaNoue and Lee 19H7; Leaj) 1993). 

The primary difficulty in discrimination cases ibr faculty 
members is that reapj')ointmcnt, promotion, and tenure deci- 
sions almo.st always depend upon subjective attributes; cre- 
ati\'ity. raj')poii with colleagues and .students, teaching ability, 
and many other intangible cjualities that are difficult to mea- 
sure (Leap 1993). Cx)urts often have had difficulty determin- 
ing whether inadetjuate performance or illegal discrimination 
caused the negati\'e decision (LiNoue and Lee I9H7), and 
they usually are unwilling to second-gue.ss the apj')r<)priate- 
ne.ss of the decision. In the majority of ca.ses, courts will 
review the promotion and tenure j')rocedures but not the 
substance of decisions, finding the latter within the discretion 
of the academic profe.ssionals (Hendrick.son and Lee 19H3). 

Given its potential, there actually are ver\' few reported 
cases of flagrant incidents of gendci’ or race di.scrimination. 
There is, how ever, evitience of an antiniinority and 
antiw’oman sentiment in academia (Leap I993), Women and 
faculty of color are .seriously underrepresented among the 
tenured faculty ranks. In 1 992, for examj')le, only 6 1 
African-American j')rol*e.ssor.s held endowed chairs in colleges 
and uni\cr.sitics. and one-fifth of the.se profe.ssorships were 
'ocated at the University of North Carolina at Chapel Mill 
(Lc‘ap 1993). Furthermore, women and faculty of color often 
have felt that they were ne\er completely accepted in acade- 
mia: 'Fhey often were not sought for collai)oration on 
research projects or curricular matters, they often weie 
excluded from informal dejxirtment communications and 
jMofessional nelw'orking; and their research. unic|ue teaching 
methods, and .sen ice to the community were not always 
rew arded (Leaj') 1 993)-. 



An increasing number of studies and literature re\ ie\vs 
have indicated that women and faculty of color experience 
many challenges in academia. These works have empha- 
sized the barriers to access and advancement (Johnsrud and 
Des Jarlais 1994; Menges and Hxum 1983; Moody 1988; 

Reyes and Halcon 1991); strategies for recruitment and 
retention (Blackwell 1988; Mickelson and Oliver 1991); job 
satisfaction (Aguirre. Hernandez, and Martinez 1993); social- 
ization (Pollard 1990; Tierney and Rhoads 1993); institutional 
racism (Anderson 1988; Reyes and Halcon 1988); the char- 
acter and structure of the academic profession as hindering 
their success (Rxum et al, 1984); and the differences in the 
experiences of faculty of color and white faculty tjohnsrud 
1993). The general theme in these studies is that women 
and faculty of color face many challenges, and to be pro- 
moted and tenured they need more professional and per- 
sonal support than they are reeeiving. 

Because of serious underrepresentation; the barriers 
faced; and the nature of the reappointment, promotion, and 
tenure process, women and faculty of color increasingh* are 
alleging illegal discrimination as the basis for negative 
employment deeisions. Most faeulty members alleging dis- 
crimination have lost their cases because judges generally 
have been unwilling to overturn the decisions made. Ikit 
recent amendments to 1‘itle \'II of the Civil Rights Aet of 
1964 . which prohibits race and gender discrimination, may 
result in more victories for faculty members victimized by 
discrimination. 'Htle VII now allows juries (as well as 
judges) to determine whether disc rimination has occurred. 
Lee pointed out that thi.i change may have led to a number 
of recent victories in discrimination ca.ses probably because 
juries are le.ss likely than judges to defer to academic exper- 
ti.se ( 1993). Understanding the is.sues involved in these ca.s- 
es is impoilant bec ause of the increase in this kind of 
litigation, the recent changes to Title VII, and the enormous 
impact ofthe.se ea.ses on eveiyone involved. 

The Nature of Employment-Discrimination Litigation 

l aculty members in einployment-di.sc riminatioti ciises are 
more likely to prevail on procedural or juri.scliclional issues 
than on the merits (LaNoue and Lee 1987 ). The most com- 
mon ea.se involves single, white females suitig preclominanl- 
ly white in.stilutions. but \ eiy lew of these women ha\ e 
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prevailed. Class-action suits brought by women have been 
!nore successful as are lawsuits by white faculty members 
against historically black institutions. African-Americans and 
other faculty of color almost always have lo.st thei:* cases 
(LaNoue and Lee 1987)*. 

Courts must necessarily examine the criteria actually used 
to determine whether illegal discrimination has occurred, 
and .so they are less likely to automatically defer to academic 
expertise than in other cases (Lee 1985). Despite this, courts 
are reluctant to interfere in the internal affairs of colleges 
and universitie.st. Many courts have held that if the profes- 
.sional decision has an “adequate" factual basis for the con- 
clusicms reached, they will not sub.stitute their judgments for 
the views of the relevant profe.ssionals (Rabban 1993). 

Courts ha\^e even upheld denials of reappointment, promo- 
tion, or tenure to those indi\ iduals who.se research intere.sts 
or temperaments do not fit in with other faculty members 
(Hendrick.son and Lee 1983). 

Courts generally have upheld academic decisions in 
which the process has been lengthy or has more than one 
level of review, even if institutions have failed to follow their 
own procedures (Lee 1985). They will rarely inquire into 
the accuracy or appropriatene.ss of the criteria u.sed to evalu- 
ate faculty members (LaNoue and Lee 1987). Where courts 
have evaluated the .substance of decisions to determine 
whether di.scrimination has occurred they have focu.sed on 
factors that are not unique to academia, such as the timing 
of the decision and quantitative or comparative data 
(Rabban 1993). 

When looking into the sub.stance of a decision, courts 
become suspicious of obviously weak, imj')lau.sible, ambigu- 
ous, and poorly sub.stantiated rea.sons. Courts also may 
become suspicious when a negative decision occurs despite 
the unanimous rccc^nmcndation of faculty committees 
(Rabban 1993). In the few cases in which faculty members 



*Hic study coiHiiKtud by UiNtnic* ;ind i.ev ( I9S7) involved cases that were 
resuKed on either procedural or subsianiive Is.sues. This inrormailon doe.s 
not ini'lude cases that were settk*'.! out of court nor tloes it incliule tliost* 
tasi‘s that wtae rcsolvcil within the institution. 

hkit recent leftislation peimitting employment discrimination cases to juries 
iiiav result in more tlecisions on the merits. Judges are reluctant to interfere 
in these decisions, hut juries an not as likely to defer to academic expertise 
in these matters. 
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have prevailed, the peer-review decision usually was posi- 
tive but was overturned at higher administrative levels 
(Hendrickson and Lee 1983). 

Consequences of Employment-Discrimination Litigation 

Employment-discrimination cases are extremely complex 
and require a great amou.nt of resources. The trials tend to 
be lengthy, sometimes covering weeks and producing thou- 
sands of pages of transcripts (Lee 1985). The evidence pre- 
sented in the.se ca.ses has included the deliberations of 
promotion and tenure committees and testimony from 
administrators (chairpersons, deans, vice presidents, and 
presidents), tru.stees, and outside evaluators. Faculty mem- 
bers who have been tenured or promoted may have their 
qualifications and abilities .scrutinized publicly, as suing fac- 
ulty members may need to prove that they were as able as 
tho.se who did attain tenure (sec Chronicle of Higher 
Education, Feb. 3, 1995). In.stitutions often have been 
required to pre.sent exhau.stive evidence to e.stablish that the 
decision and procedures were fair. F.ven if the in.stitution 
prevails in the litigation, as often has been tue case, the 
time, money, and good will lost in the process takes its toll 
on everyone (Lee 1985). The resources expended in pre- 
venting law.suits al.so is gre:«t; continuously adding procedur- 
al or documentary requirements for decision-making can be 
co.stly (LaNoue and Lee 1987). 

The.se cases al.so may liave political and emotional conse- 
quences as well. For colleges and universities, the.se law- 
.suits provide a precedent (and perhaps incentive) for other 
faculty members. Furthermore, the institutions also may 
have to deal with negative media exposure, .student protests 
(if the teacher is popular), charges of bias, and faculty fac- 
tions (Leap 1993) 

For administrators, there can be personal conseciuemes. 
They face the po.ssibility of being named codefendants in 
employment-discrimination cases. The department chair is 
particularly vulnerable as he or sh<* may become the primaiv' 
defendant if the decision at the department level is negatiw 
(LaNoue and Lee 1987). Chairs and other administrators 
al.so may have difficulty in getting their in.stitutions to a.ssist 
them financially in defending the lawsuit, and .some adminis- 
trators receive little moral support (LaNoue and Lee 1987 ). 

The faculty member al.so suffers consecjiiences. In adcli- 
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tion to fcding luirt, a negative tenure decision may result in 
job loss. Since a negative decision typically is viewed by the 
academic community as a reflection of the individual's com- 
petence. the faculty member often has difficulty obtaining 
employment elsewhere*. Also, the faculty member may 
have his or her performance publicly exposed to criticism 
during the litigation. Since no one is perfect in all three 
categories — teaching, ser\'ice, and scholarship — the faculty 
member may doubt his or her own abilities and the reasons 
for filing the lawsuit. Furthermore, the financial and politi- 
cal resources needed for these lengthy litigations also impos- 
es a heavy burden on the faculty member (LaNoue and Lee 
1987). 

In their di.scussion oi' Liehennan vs. C7a///(1979). Scott vs. 
ruirersity of Delciivcirci 1978). and other cases, LaNoue and 
L<.fc excellently illustrated the impact of employment-di.scrim- 
ination litigation on eveiy'one in\‘ol\'cd. Liehennan. a gen- 
der-discrimination case again.st the I University of Connecticut, 
was long and complex, producing a transcript of nearly 
10,000 pages and almo.st 400 exhibits and consuming 52 
days of court time (the trial lasted more than two years). 

The 18 defendants, numerous legal claims, large number of 
witnesses, and the protracted illness of Lieberman's attorney 
produced an extremely lengthy litigation that re([uired .sub- 
stantial human and financial resources from Liehennan and 
the ('nK ersity of (Connecticut. Lieberman's personal con.se- 
cjuences were .severe. She not only lost the case but was 
financially ruined, forced to file bankruptcy to avoid legal- 
fee claims, lo.st her health and profession, and could have 
lo.st her marriage. 

The impact on the faculty member in Scott, a race-dis- 
crimination case, also was great. 'Lhis ca.se challenged the 
Ph.n. requirement and the decentralized decision-making 
process as having a di.scriminatoiy impact upon African- 
American faculty members. 'Fhe personal toll on Scott was 
extremely severe. Not only did he lo.se his ca.se again.st the 
rni\ ersity of Delaware, but he died of a heart attack two 
days before his attorney argued his appeal. LaNoue and Lee 



*This loulil h.iu* Ixvn oiu* of the iimmmis for the Supreme Court deetsioii in 
linnrd rs tt(tlh( Uoih. (»r more aeatnilely liis ,itt<»rney. 

f.uleil to show the likely effect of a ne^»ative employment deusion on his 
professional reputation Had this been proved. K(>lh would have impliealed 
a iiberty intere.st. ' whidt entitled him to due proeess protertum. 
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indicated that Sc\)tt‘s loss at the trial level, the necessity of 
leaving the university, his difficulty in obtaining employment 
in a related field, and the loss of his second position after 
one year because of layoffs probably coml^ined to produce 
his fatal heart attack, especially since he had a history’ of 
hean disease. 



The Legal Basis for Employment-Discrimination Lawsuits 

Faculty members are protected from illegal discrim inatioi* by 
a number of stale and federal law s. Federal law has 
assumed the greatest importance in discrimination cases 
(Kaplin and Lee 1995). There are nine major federal 
employment-di.scrimination laws and one major executix e 
order, applical')Ie to colleges a!id unix ersities, eacli xvith its 
oxvn comprehensive .set of regulations and guidelines and 
xvhich provide more j)i’otection than the Con.stitution and 
many .state iaxx’s (Kaplin and Lee 1995). 

Race discrimination in promotion, tenure, and reappoint- 
ment is covered by I'itle VII of the Civil Riglits Act of 1964 
and Section 1981 of the Civil Rights Act of 1866. Gender 
di.^crimination is cox'cred by Title Vll and Title IX of the 
Education Amendments of 1972. Age di.scrimination is cov- 
ered, in pan, by the Age Discrimination in Fmploymenl Act 
of 1967. Di.scrimination again.st people xvith disabilities is 
coxx^red by the Americans xvith Disal'>iiities Act of 1990 and 
the Rehabilitation Act of 1973. Di.sc'rimination on the basis 
of religion is covered by l itle VII. Di.sc rimination on the 
basis of national origin is covered by Title VI L Dis- 
crimination ba.sed upon national origin is cox ered by I'itle 
VII (Kaplin and Lee 1995; LaNoue and Lee 1987). 

Constitutional considerations 

Faculty members at public institutions max* be protected 
from employment di.scrimination by the due proce.ss and 
ecjual-protection clau.se.sof the I4th Amendment. 1‘he.se 
laxvsuits, hoxvex’er, rarely are succe.ssful since the Supreme 
Court ruled in W'cishin^ton /n, (1976) that employees 

mu.st prove intentional di.scrimination to prex ail on constitu- 
tional grounds, l^roving intentional di.scrimination is 
extremely difficult given the confidential nature of the pro- 
motion and tenure proc e.ss, rnder federal civil-rights laxxs, 
employees may proxe di.scrimination by .shoxving that in.sti- 
tutional policies haxe a negative and "di.sproportionate 
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impact*' on their particular class of employees (African- 
Americans or women, for example). Disproportionate 
impact is not a sufficient ground for proving discrimination 
under the Constitution. 

The Constitution plays a small role in employment-dis- 
crimination cases. This is partly the result of a strict stan- 
dard of proof. But the federal statutes have extended 
constitutional protection against employment discrimination. 
Furthermore, the 14th Amendment case does not give insti- 
tutions the kind of guidance provided by detailed rules and 
regulations of federal law, and faculty members do not have 
the broad range of remedies (Kaplin 1985). Furthermore, 
constitutional protection only applies to faculty members at 
public institutions; faculty members at private colleges and 
universities have no recourse under the Constitution even if 
they are able to prove intentional discrimination. 

The Constitution, howewr, assumes more importance in 
areas not covered by the federal civil-riglits laws (Kaplin and 
Lee 1995). For example, discrimination against people 
younger than 40 years, or homosexuals, is not covered by 
the federal civil-rights laws (Kaplin and Lee 1995). If there 
are no local or state laws proh limiting these types of discrimi- 
nation, the Constitution may be the only recourse for indi- 
viduals so victimized by public nstitutions. In these 
situations, however, the alleged victims of discrimination will 
have to prove tliat the discrimination was intentional. 

Title vn of the Civil Rights Act of 1964 

Title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e) is 
the most important legislation in employment discrimination 
and warrants the most extensive discussion in this report. 
Title VII is the most frequently used legislation in employ- 
ment-discrimination cases (Hendrickson and Lee 1983; 
Ka]')lin and Lee 1995; Lee 1995). Congress was concerned 
with discrimination in Iiigher education (especially that of 
women) when it amended Title VII to include private and 
public institutions (La None and Lee 1987), Title VII con- 
cepts also parallel those under otlier federal civil-rights laws 
(Kaplin 1985). 

Title VII makes it illegal for an iaslitution to discriminate 
against faculty members on the basis of their race, gender, 
national origin, or religion, unless it is a necessary and 
"bona fide occupational cjua' fication" (Kaplin and Lee 1995, 
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p. 199). Tills exception forms the legal basis for the practice 
of religions institutions of hiring faculty members of particu- 
lar religious denominations. 

1b bring an action (sue) under Title VI L faculty members 
must establish a phma facie, or "on its face," claim: this 
means there is enough evidence to conx’ince a court that 
discrimination may have occurred. A prima facie showing 
involves four steps. First, the faculty .ncmber must show 
that he or she was a member of the protected class Title Ml 
cox'ers. This is not difficult since anyone can be the \'ictim 
of race, gender, religious, or national-origin di.scrimination. 
Second, the faculty member mu.st show that he or she 
.sought, and had the appropriate c|u a lift cat ions for, 
reappointment, promotion, and tenure — that he or she had 
the same cjua lift cations as other succes.sful candidates. .Since 
the.se decisions are based on \'ague and subjecti\'e criteria, 
faculty members can show discrimination by proving that 
their qualifications comj->ared fa\'orably with other succe.ssful 
candidates in the department or that they receh'ed a fa\*or- 
able recommendation by the peer-review committees or 
external evaluators (Leap 1993). 1'hird. the faculty member 
niiLst show' that he or she w as not rea[‘>pointed. promoted, 
or tenured. Finally, the faculty member mu.st pro\e that the 
institution rea}')poinlcd. promoted, or tenured, around the 
.same time, other faculty members ]->os.sc.ssing similar (jualifi- 
cations. 

In establishing a prima facie claim, faculty memlK*rs will 
ii.se evidence indicating that they compared favorably with 
others who were reappointed, promotion, or tenured. The 
criteria u.sed in such comparisons include similarities in 
(|uantity and quality of publications: teaching abilities: and 
administrative resj')onsibilities and committee work. The 
comparative data. howe\ er, must be so compelling as to 
lead a court to believe that di.scrimination has occurred 
rather than an hone.st difference of opinion among profes- 
sionals (juaUried to make such judgments (Leap 1993). 

Once the faculty member has established a prima facie 
claim, the institution must articulate .some "legitimate busi- 
ness reason” for denying icappointment, promotion, or 
tenure, rsually, the institution attempts to show in.stitutional 
financial problems, the elimination or scaling down of an 
academic program, tenure density, that the faculty member 
did not meet the approj-)riate erileria (leaching, .scaviee, or 
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scholarship), or that the faculty member was incompatible 
with the department personally (he or she does not work 
w’ell with others) or in terms of his or her research or teach- 
ing specialty (Hendrickson and Lee 1983; LaNoue and Lee 
1987; Leap 1993). 

The faculty member then has the burden of proving that 
the "legitimate business reason" articulated by the college 
was actually a pretext and that the actual motivation for the 
decision was discriminatory*. Faculty members can show 
pretext by attacking the institution's motive and substantiat- 
ing others or by showing statistical or comparative evidence 
that indicates that discrimination wlis the motivating factor in 
the decision (Hendrickson 1991). If the faculty member can 
demonstrate to a court that the stated reasons for the nega- 
tive decision were not the actual reasons, then the court 
may infer that the institution illegally discriminated against 
the faculty member (Leap 1993). 

On the other hand, if the institution can show that its 
faculty and administrators have used the stated criteria, fol- 
lowed their j')rocedures, documented their reasons, and 
treated similar faculty members in the same way that the 
suing faculty member was treated, then it generally prevails 
in Title VII cases (LaNoue and Lee 1987). In Jihia I's. 

Proi icic) ice College ( 1 994 ) , a pr< )fess( >r < )l 1 ra n ia n descent 
sued the college alleging that the college was motivated by' 
ethnic discrimination when it denied him a tenured teaching 
position. Hie court was persuaded that Bina was not di.s- 
criminated against because the committee minutes clearly 
reflected objective appraisals of his c|ualificntions. 

'I'itle VII claims first mast be filed by the faculty member 
with the Fciiial Fniployment Oppoitimity Commission, or 
HHOCL within 180 days after the alleged di.scrimination has 
occurred. In states that ha\ e an approved civil-nghts 
agency, the faculty membeis m:iy have up to 3()0 days to file 
a T itle VTI com]')laint (Leaj*) 1993). For reappointment, pro- 
motion, and tenure decisions, this means that the claims 
must be filed \ eiy shortly after the faculty member is noti- 
fied of the negati\*e decision, e\en if the institution provides 
him or hei w ith a terminal year and an internal gries ance 
jiroceeding (Kaplin 198S). Tliese time limitations ajiply to 
each ac't of alleged discrimination. 

The continuing violation doctrine. howcvcT. allows the 
lac’ulty member to ha\ e an entire pattern of diseriniination 




heard, even wlien the time limit for certain acts has expired. 
For example, in Sioishifie vs. Long Islci)ici U>iiretsity( 199'^). a 
court held that a faculty members pre-1992 claims were 
evidence of a continuing practice of discrimination again.st 
female faculty members. For six years Sunshine had been 
denied tenure by the academic vice president despite being 
recommended for tenure by the department, the dean, and 
the tenure committees. 

Faculty members also mu.st exhaust their administratix e 
remedies, including filing a claim w'ith the fT.OC, before 
initiating a Title \TI action in court. In Moche I's, (j'ty 
University of ?<eir >b/^(I992), the court dismi,s,sed a gender- 
di.scriminalion ca.se because Moche had not filed a 
complaint with the FFOC or a ciualified .state agency nor did 
she obtain a "right to sue” letter from the FFOC. T'he FFOC 
i.s,sues ‘right to sue” letters allowing complainants to seek 
immediate legal recourse in court rather than waiting for the 
EEOC to complete its inv estigation. 

Title VI I also requires that the faculty members mitigate 
their damages. I'aculty members may be rec[uired to seek 
and obtain other comparable employment to recover mone- 
tary' damages. In hintl vs. Nicks { 1989), for example, the 
court determined that Middle Tennes.see State Tniversity 
di.scriminaied against Ford, a female faculty' member in its 
education and libraiy science department, on the basis of 
gender. I'ord was offered a position at a technical college 
70 miles away, w hich she turned down because the com- 
mute was loo far, and she did not actively .seek an academic 
position after that. The court held that T itle \TI ret[uired 
that the faculty member look for and accept employment 
sub.sianlially equivalent to the job she lost. The court held 
that since she and her husband had looked nationally for 
positions and the technical college was clo.se enough for the 
couple la have moved halfway between two cities to accom- 
modate each other s work, moneiaiy damages under T’itle 
VII .slopped accruing as of the dale on w hich she would 
have begun work at the technical college. 

C€itegories of Title VI I claims 

T itle VII claims fall into iw'o major categories: disparate treat- 
ment and disparate impact. Faculty mianbers alleg.e dis- 
parate treatment when race, gender, or .some other illegal 
motive affected the negative decision; disparate impact ca.ses 
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usually allege tlial reappointment, promotion, and tenure 
policies, practices, or criteria ha\e an unfair, d iscri mi na ton- 
impact on a certain class of people (leap Kaplin 

198S). 

Disparate treatment. 'Hie elements of a disj^araie-ireaimeni 
claim were outlined h\ the Supreme Court in McDninwH 
noii^lcis Cotp. I'S. (irccHi I )is[')arale-treaiment crises 

recjuire proof that the discrimination w as intentional. 

Because intentional discrimination is difficult to pnne. m‘>si 
faculty members who hie sueh lawsuits rarely siuceed .\ 
c'ouri will not necessarily find that discrimination has 
occurred simply because a colle>*e or unixersity failed in 
make "careful well-reasoned personnel decisions or faik*d 
to follow* prescribed procedures" (Leai*) p. III). 

Women and faculty of color ne\eilhele.ss ha\e prexailed in 
these cases when they haxe been able lo proxe that (hex 
were held to hii^her .standartls of pei foi inamv ih.in w lute 
males or that they did not receixe appiopriate career x’oun- 
selin^ and timely ex aluation appraisals. xxhiU* othcas did In 
.some rare cases fax*uliy membeis art* aide to j-iroxe diretllx 
that they xxeie denied reappointment, promotion, aiul 
tenure becau.se of ct)llei»ial or administrator i^ender or racial 
discrimination 

'rhe diffieulty in 'fitle \ Il ea.ses is not in establisliiiyu a 
prima lacie claim but in prox ii\i» that the institution s stated 
rea.sons xxere a pretext for di.scrimi nation. In Idi kwon i \ 
natvcinl I a female faculty membei at 

ilarxard I'nixersity s Cuaduate >chool of Bushk-ss 
A dministration txxice xxas lejected for tc*nure. Duriiyu the 
initial proceedings, lack.son recpiested that an indixulual on 
her subcommittee be remox ed Idi' hax uyu a bia^' a,ua inst 
xx-omen. Her recjuc.st xx*as denied, but the- suhe ( )inmittc‘c‘ 
x’otc'd in her lax-or. xx ilh the iiulixiclual she c laimc‘cl xx.is 
bia.sc*d x'otint; for her but c*xprc‘ssini; resc*rx atioiis about bet 
XX oik. Since the x’ote ;;t the laeultx meetint; xxas split, hei 
appointment xxas extended foi- three xc*ats. During the st‘c 
ofid proc\x‘dings. a slim tnajority ol the lae ultx xotc*cl m lic*i 
laxor. but the* dc“an dc“ntc*d hc*r ic-nuic* ],u kson allcated that 
the cle-vin (in rc‘fc*rrii\u to affirmatix c* action) told lic*i that il 
the ^oxermiienl or the j'jublic xxanic*cl xxomen lac ultx at the 
busines.s .sc'hool. they xxould haxe.* to impose* (jiiot.is bc'caiisc* 
llarxarcl xxould not ac tuallx’ promote* xxomen. Hie court 



held that although Jackson made a prima facie claim of dis- 
crimination, Harv'ard articulated a nondiscriminator>' reason 
(deficient scholarship), and Jackson did not prove that the 
rea'^on was pretcxtual. The court was persuaded that tlie 
de< *n fact supported affirmative action and that the 
allegedly biased person actually voted in her favor. 

A court reached a different conclusion in Korhiti I's. 

I h i it vnity of i\ Ii>i> icsota (1994). An a p pea 1 s c( )u rt fou nd that 
the institution's stated reasons for not reappointing a female 
faculty memlxT in the comparative literature department 
were a pretext for di.scrimi nation. In 1988 the depan ment 
hired KorI')in as a lecturer after her position at another pro- 
gram was eliminated. Shortly after, the department 
approved two new positions, a .senior and a junior position. 
Korbin applied for the junior position and was one of the 15 
finalists, but the committee chose another candidate. When 
the .seni(X position could not be filled, the department 
received permission to hire another junior faculty member. 
The department chose a male candidate to fill the position, 
and Korbin then initiated a gender-di.scrimination suit. 

The district court held in favor of the university. The 
appeals court overturned the decision, determining that the 
university's rea.sons were pretcxtual. 'I'his court found that 
the university's rea.sons changed o\'er time. First it informed 
Korhin that the male candidate was hired becau.se of his 
experience in critical theoiy and psychoanalysis, then 
claimed that he was more qualified than Kori')in hecau.se her 
background in critical theoiy was too focused on jTsycho- 
analysis. The university claimed that Korbin s experti.se in 
p.sychoana lysis was not one of the areas it was attempting to 
fill, yet the male candidate was assigned to the courses in 
p.sychoanalysis and literatuiv — courses Korbin had dewl- 
oped. .So c'learly the unixersity vacillated in its reasoning. 

Wlien women or faculty ( i color arc treated differently, 
courts Ix'come suspicious. In Kmida rs. Muhlaihcr^ College 
( 19"^8). the court determined that a female faculty member 
in the physical-education department was discriminated 
again.st on the basis on her gender. Kunda was denied pro- 
motion and tenure and sued the college alleging that she 
was treated dillercntly than the males in her department. 

The college contended that she was not promoted and 
tenured becau.se she did not haw a master's degree. Hut 
Kunda was able to show* that unlike the males in her deparl- 
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ment she was never counseled that a master’s degree was 
essential for tenure. The Kunda case is important for a 
number of reasons, primarily because of the remedies the 
court granted*. This case also recognized the importance of 
peer review in promotion and tenure decisions — the facul- 
ty-review committees had agreed that Kunda was qualified 
(LaNoue and Lee 1987). Courts, and especially juries, may 
be convinced that discrimination has occurred when the 
faculty member receives peer support at the departmental . 
level and by external reviewers (Lee 1995). Kunda 
made it clear that although courts will defer to the expert 
judgments of college officials, institutions of higher educa- 
tion are not insulated from Title VII liability (Kaplin 1985). 

Women or faculty of color who can prove that they were 
held to a higher standard than white males are likely to pre- 
vail. Sometimes, this is ob\ ious. In Ciutz wilier vs, Fenik 
(1988), a female faculty member in the University of 
Cincinnati's classics department was denied promotion and 
tenure. At the time that Gutzwiller was hired, there were 12 
faculty members in the department, and the only woman in 
the department had been denied tenure. The department 
head, Fenik, had informed Gutzwiller that her book ba.sed 
upon her dissertation was not enough and that .she should 
publish another book independent of her di.ssertation. No 
male member of the department needed to publish a second 
book. 

Gutzwiller asked the new department head for a leave in 
order to publish her book, but her request was denied. Her 
request for a reduced load (to which she was entitled after 
four years of .seiTicc) was not granted until ju.st before she 
was to iipply for promotion and tenure, which prevented 
any po.ssibility of publishing her book. The court deter- 
mined that Gutzwiller had been di.scriminated against 
becau.se of gender. It ba.sed this decision upon .several find- 
ings: No male member of the department was required to 
publish a second hook; she met or exeeeded the number of 
publieations of eveiy tenured member except the committee 
chair; the committee ehair treated her unetiually in the .selec- 
tion of outside evaluators (only two of the reN’iewers that 
she seleeted were eho.se n, while men usually had all five of 
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the selections chosen); the chair of the tenure committees 
consistently provided negative interpretations to .generally 
favorable evaluations of her scholarship; and the department 
chair consistently had opposed her, affirmative action, and 
women in tenured positions. 

The Gutzivillerc'dSi^ not only provides an example of 
obvious discrimination but also is an example of when indi- 
vidual administrators can be found guilty of violating a facul- 
ty memlx'r’s civil rights. The court stated that the depart- 
ment and committee chairs acted “recklessly” and with “cal- 
lous disregard” for Gutzwiller s rights when they influenced 
the decision to deny her tenure; they therefore could be 
held liable for punitive damages under vSection 1983. which 
allows faculty members to sue public-school officials who 
have violated their con.stitutional rights. 

In Brown vs. Tnistces of Boston University (19S9), an 
appeals court also found that the institution's stated rea.sons 
for denying promotion and tenure to a female faculty mem- 
ber in the College of Liberal Arts w'ere prelextual. and that a 
woman was held to a higher standard than males in her 
department. Brown's application for promotion and tenure 
li.sted a book on jane Au.sten based upon her di.ssertation 
(which was published by Ilaivard University Press and nom- 
inated for an award), three book re\ iews, and a work in 
progress about Oscar Wilde (for w'hich .she received a 
$16,000 Mellon grant). 'Fhe department committee voted 
unanimously in fa\or of promotion and tenure, and the 
dean agreed after expressing resen^itions ai^out her scholar- 
ship. The dean, however, suggested that a historian be 
.solicited to review’ her work and that she be granted a three- 
year extension to finish her work on W'iide (this extension 
w’as permitted under the collect i\e-bargaining agreement 
provided that the tenure committees and tiie candidate all 
agree). 

'rlic university wide committee voted 9-2 to grant Brow n 
promotion and tenure. The a.ssi.stant provo.st. the provo.st. 
and the president, expre.ssing concern al^out tiie cjuaiity of 
her hook, recommended the three-year extension. All of tiic 
committees and Brown rejected the extension. An ad hoc 
committee voted 2-1 in lavor of promotion and tenure. Tlie 
provo.st. however, recommended again.st tenure becau.se tlie 
committee vote was not an unciualified endonsement. The 
president agreed. Brown's Fille VII law’.suit claimed tliat .she 
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had been sui'>jecied to a liigiier standard tlian males in tlie 
department because no external iiistorian was sought for 
tliem; other males had been granted tenure with smaller 
quantities of published works: the males also had books 
based upon their dissertations; no male candidate in the 
English department had a second published book; some of 
the males granted tenure had not published any book: and 
their tenure reviews w'ere not as strong as hers. The trial 
court held in Brown’s fa\'or and ('>rdered that she be reinstat- 
ed and tenured. The appeals court agreed and held that a 
faculty member’s right to be free from discrimination pre- 
wnts the university’s tenure process from being insulated 
from judicial review. The appeals court indicated that infer- 
ence of discrimination can be made by showing that the 
university’s stated reasons for denying promotion or tenure 
were obviously weak or implausible or that the tenure stan- 
dards were une([uall\' applied. 

'fhe actions of key administrators in these types of cases 
also is informative- In liroinL the court permitted the facul- 
ty member to include e\ idenee of administrator bias, h'or 
example. Brown introduced comments by the president 
referring to her department as a ’‘damn matriarch) ” des j:)ite 
the small proportion of women in the department. In 
SunshitK* t's. Island I 'nircfsityi 199-i), a female faculty 
mcMuber in the political -science department was denied 
tenure from 19S"’ to 1992 b\’ the academic \’ice president 
after her department, the dean, and the I'aeulty Personnel 
C'ommittee all endorsed her applicatiem. Sunshine had been 
informed in 19SS and 1980 that she would be granted tenure 
once she obtained her Idyl)., wiiich she did: then the 
academic vice president informed her that she would not be 
tenured until she had additional publications, and w hen she 
published more articles he .still rejected her application. In 
1992. 12 ]')rofe.ssors — five males and seven females — were 
recommended for tenure by their departments and the facul- 
ty. All of the males except a Hispanic wore granted tenure, 
and initially none of the women were. After a faculty 
prote.st, one of the females was tenured. Two of the women 
in\’ol\ed in the protest, including Sunshine, were relea.sed. 

During a meeting of the faculty, the academic vice presi- 
dent allegedly made know ingly fal.se and defamatoiy state- 
ments about Suashine's (jualifications as a .scholar. 

Sunshine's law.suit alleged that she had been the victim of 




gender discrimination and that she was released in retalia- 
tion for her complaints about the treatment of women facul- 
ty. The court held that she had sufficient evidence to 
sustain an action for illegal discrimination because of the 
department's weak record of granting tenure to women, and 
males had been granted tenure despite fewer publications 
than Sunshine, Sunshine also demonstrated enough e\ i- 
dence to sustain a retaliatkm claim. She was released after 
she filed an internal gries ance and was involved in the fac- 
ulty protest. The academic vice president's allegedly defam- 
atory remarks also helped to support the retaliation claim. 

The.se examples all involve gender di.scrimination. Kace- 
di.scrimination claims are much more difficult to show. In 
Scott i\s. Vnirci'i^ity of DeUnrcnvi 1978). an African-American 
faculty member in the sociology depaiiment sued the uni- 
versity alleging race discrimination when he was not reap- 
pointed for a second three-year term. The uni\ ersity 
contended that his teaching and scholarship were inade- 
quate*. The thrust of Scott's argument regarding the 
disparate-treatment claim was that w hite faculty members 
generally were rent*w e*d for additional periods and thus 
afforded greater opportunity to cjualify for tenure. 'I'he court 
rejected his claim and determined that the decision of his 
profe.ssional colleagues was based upon their belief that 
Scott w as not intere.sted in pursuing the kind of .scholarship, 
research, and w riting they believed important and lliat his 
teaching was not elTectix e — all legitimate rea.sons for not 
reappointing him. 

Courts will find race discrimination in more obvious situa- 
tions. In (!!ark /w. Clarcmoiit ntftvfyit" Ccfileri 1992). the 
appeals court found that the university di.scriminated again.si 
an African-American male faculty member in its education 
department. Clark's depailmenlal rex'iew* was positive, but 
the two .senior members (the former and current department 
chairmen who guided (dark through the tenure proce.ss) 
voted again.st him. 'i'he university tenure committee voted 
again.st tenure by a i-l vote. Clark appealed to the presi- 
dent. w'ho in\e.stigatc*d his racial-discrimination allegations 
and found that at a departmental meeting, a faculty member 
w ho voted against Clark had said. "I s white folks have 
rights, too." 

‘I'he president, however, affirmed the committee's deci- 
.sion becau.se of w hat he claimed was C'.lark's insufficient 
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publication record and negative student evaluations. The 
university appealed the trial court’s decision in favor of 
Clark, and the appeals court upheld the verdict. Although 
each step of the review process purportedly resulted in a 
different review of Clark's application, the court strongly 
believed that the department's review w^as discriminatoiy^ 
and it affected the subsequent decisions — especially since 
negative evaluations had to be submitted to the subsequent 
reviewers. The court also found that the chairperson misled 
Clark concerning publication requirements and gave him a 
discriminatory review; the faculty member making the 
•‘racial'’ remark wrote a negative letter to the tenure commit- 
tee; another faculty member's mention of Clark's race in a 
tenure committee meeting was a subterfuge for discrimina- 
tion (the faculty member claimed he was reminding the 
tenure committee of its affirmative-action obligation); 
Claremont had never granted tenure to a person of color; 
external scholars had commented on the excellence of 
Clark's work and the groundbreaking nature of Clark's book; 
white profes.sors were tenured with less substantial publish- 
ing records; and Claremont had changed its unwritten publi- 
cation standards to justify its denial of tenure to Clark, The 
court also belie\ ed that the president's review ignored sub- 
stantial evidence of discrimination and was merely a rubber 
stamp of the tenure committee's decision, 

C/^'/r/.Miotw'ithstanding. racial-discrimination claims are 
extremely clifficult to pro\ e unle.ss the faculty lember is 
white and the in.stitution is hi.storically black. For example, 
in Craig rs, Alabama State r;//rm/(v(1978). the court deter- 
mined that the university had engaged in a pattern of di,s- 
cri mi nation against white profes.sors. And in Whiting rs. 
Jackson State f the court determined that a 

white professor's discharge was motivated by his race. I'he 
claims by hi.storically black institutions that African-American 
faculty members provide better role models than white pro- 
fc.ssors ha\'e nt)t been aceepted by couits when the iastitu- 
tions use race-conscious employment decisions (Kaplin and 
lee 199S). W hy lawsuits by white profe.ssors again.st hi.stori- 
cally black institutions are more likely to succeed than law- 
suils by fac'ulty of color against predominantly w hite 
institutions is a phenomenon that deser\'c.s more re.search. 

Disparate impact. Disparate-impact claims arc le.ss com- 



mon in higher education (Kaplin and Lee 1995). The ele- 
ments of a disparate-impact claim were outlined by the 
Supreme Court in Criggs us. Duke Power Co. (1971), which 
held that Title VII prohibits those practices that exclude or 
otherwise discriminate against faculty members on the basis 
of race, sex, religion, or national origin and that are unrelat- 
ed to job performance or not justified by business necessity. 
Later, the Supreme Court ruled that a challenged practice 
need not be “essential” or “indispensable” to an employer’s 
interest for the practice to pass judicial scaitiny. The Civil 
Rights Act of 1991 reversed this later Supreme Court ruling 
and others which had limited the rights of persons filing 
civil-rights lawsuits. Now, institutions must show that the 
practice is job-related and necessary. 

The subjective nature of the promotion and tenure 
process makes it difficult for faculty members to prove dis- 
crimination. But the Supreme Court has permitted 
challenges to .subjective criteria. In Watson vs. Foti Wo)ih 
BankCr 7>7mY(1988), the Supreme Court determined that 
employees can attack subjective decision-making practices 
under the disparate-impact theory. This is important 
becau.se reappointment, promotion, and tenure decisions 
often are based upon subjective performance standards 
(Kaplin and Lee 1995). 

In disparate-impact cases, faculty members often rel>' 
upon statistics to show that a particular criterion has a non- 
trivial di.sparity on their class of plaintiffs (statistics showing 
that the Ph.D. requirements negatively impact the number of 
faculty of color who may attain tenure, for example). 
In.stitutions often argue in these cases that this evidence is 
unreliable. The use of .statistics in disparate-impact cases is 
important, how^ever, becau.se it provides courts with indirect 
evidence of discrimination and allcnvs them to avoid dealing 
with the merits of a negative decision (Leap 1995). 

Once the faculty member estLiblishes the nontrivial di.spar- 
ity. the institution must show there is a “business necessity” 

• for the ehallenged criteria (Swan 1990. p. 555). In Ci^iggs 
(1971). the Supreme Court held that the employer may show 
that a criterion having a disparate impact on a particular 
cla.ss of people may be valid if there is a business necessity, 
The criterion would be illegal if it is unrelated to job perfor- 
mance. 'I'he fiiculty member then mu.st show' that the insti- 
tution’s .stated reasons were a pretext for illegal diserim- 
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ination. It is at this stage in disparate-treatment and -impact 
cases that faculty members introduce comparative evidence 
(Leap 1993). As noted, most faculty members ha\e lost their 
cases. A .study published nine years ago indicated that only 
one in fi\ e faculty members w'in their case.s* (LaNoue and 
Lee 198^). 

Courts occasionally ha\ e asked colleges and unix ersities 
to show that their required qualifications for promotion and 
tenure are job- related if the qualifications exclude a dispro- 
portionate number of w'omen and persons of color (Lee 
1985). In Scott rs. DcUurarc Scott filed both 

disparate-treatment and -impact claims. His disparate-impact 
claim inx’oKed a class-action suit alleging that the universi- 
t\ ’s doctoral-degree criterion had a discriminatorv’ impact on 
African-American faculty members and was not justified by 
the legitimate needs of the universit>\ and that the decentral- 
ized and subi'^ctive decision-making process had the overall 
effect of pLitti African-American candidates at a disadvan- 
tage. 

Although the ct)uii acknowledged that the Pli.D. re(|uire- 
ment had a di.sprt)poilionate impact on African-Americans, 
the court held that it was ju.stified by the legitimate intere.st 
of the univ ersity in hiring and adv ancing faculty members 
who are likely to be succe.ssful in adding knowledge to their 
disciplines and effective in the teaching of graduate 
.students. Llie court held that Scott failed to suggest an alter- 
native w hich would sen e the interests of the university and 
have a le.ss adverse effect on African-Americans, nor did 
Scott prov e eviclence that the dcwntralized and .subjective 
nature of the ]*)roce.ss di.scriminated again.st African- 
Americans, The court believed that the lack of a critical 
mass of African-American faculty IkkI more to do with .self- 
selection than di.scrimination. noting that all of the African- 
Americans on .staff with a doctorate and three or more years 
of experience were tenured or near tenure. And no other 
faculty member, African-American or vv hite, had ever been 
denied a mid-term contract renewal or ever alleged racial 
diseiimination. 

‘Llie .S'cf>//case is imponant bec'au.se it was the mo.st .seri- 
ous attack on the iMi.l).. the "union card lor iidmi.ssion to the 
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academic profession/’ and the requirement of which does 
have a statistically negative impact on the number of 
African-Americans and other underrepresented groups in the 
faculty ranks (LaNoue and Lee 1987, p. 1 16), Scott also had 
asked that one o^f three new faculty hires at all levels of the 
university be African-American until they made up 12. S per- 
cent of the total faculty. The ca.se, therefore, had the poten- 
tial to bring compulsoiy affirmative-action requirements to 
re.search universities. 

Prevailing under a disparate-impact claim is extremely 
difficult. In /. Ccupcnter.vs. Board of Ihiiivf'sitv of 

U'7xco;/x/;/ ( 1984), an African-American male faculty member 
in the Afro-American studies department at the university's 
Milwaukee campus .sued under the di.sparate-treatment and 
-impact theories. Because the department was new'. 
Carpenter was required to perfornt more responsibiliti(;s, 
including curriculum and course development, and he 
.ser\*ed as chairman for the academic year 1975-70. 

Carpenter al.so performed hea\ y eoun.seling and advising for 
African-American .students at the predominantly white cam- 
pus, and he performed seniee in the community. These 
activities — .some nece.s.saiy because of the absence of 
.senior faculty at the new department and others important 
becau.se of the special needs of African-American students 
and his volunteer work — cuiiailed his ability to .spend time 
on his .scholarship. 

Carpenter requested that two years of j')rior .serx'ice be 
eliminated from the tenure clock .so that he could have more 
time to sjx*nd on his re.search, but this request was denied 
purportedly becau.se it was not permitted by the |')rocedures. 
Carpenter sui)mitted his materials, and the department and 
college committees recommended tenure. 1*1 le dean did not 
support tenure because of ('arpenter's deficiency in scholar- 
ship and re.search. As a result, tenure was denied and 
Caipenter appealed to the top of the university system, to 
the .state's Hqual Rights Division, the M‘OC, and the Office 
of C'Jvil Right.s of the Labor Department — mo.st concluding 
that race was a fauor in the tenure decision. 

Carpenter .sued, alleging the disparate-treatment and 
-impact theories of race di.scrimination. but the di.sirict eourt 
held that C'airpenter was not di.scriminated again.st under 
either theory. He appealed the disparate-impact holding. 
I'he ai'>peals couit did not find that Africa n-Americims were 
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disproportionately denied tenure. Carpenter tried to show 
with nonstatistical, qualitative evidence that the tenure stan- 
dards had a disparate impact on African-Americans because 
of the many additional burdens in teaching and service 
borne by African-American junior faculty. Carpenter also 
alleged that the application of the seven-year mle created a 
disparate impact on African-American faculty given the pres- 
sures tliey faced. The court rejected all of his claims. 
Disparate-impact claims, therefore, are very difficult to prove. 

Remedies under Title VII 

'Fhe Civil Rights Act of 1991 increased the potential financial 
liability that institutions may face if found guilty of discrimi- 
nation. Faculty members who are victims of illegal discrimi- 
nation may recei\'e compensation for lost wages, emotional 
pain, suffering, inconvenience, mental anguisli, loss of 
employment, and other nonpecuniary^ lo.sses. Faculty mem- 
bers also may recei\ e compensation for loss of a future 
salary'; this remedy ma>' be recovered in lieu of reinstate- 
ment if the faculty member is likely to face antagonism and 
retaliation. Faculty members al.so may recover attorney's 
fees, adjustment of benefits, and other ca.sh awards. 
Furthermore, the institution al.so may have to pay punitive 
damages if it is found to have intentionally discriminated: 
the cap on this amount. howe\er, is S 300,000 (Leap 1993)- 
'Fitle VII al.so limits the reco\ ery of back pay for a period of 
two years (Hendrick.son and Lee 19H3). As mentioned previ- 
ously, faculty members are required to mitigate their dam- 
ages before they can reexner fully under Title VII. 

The most controx eisial awards for discrimination involve 
reinstatement, promotion, and tenure. Courts rarely award 
these remedies, stating that they are not qualified to deter- 
mine w'hethcT faculty members wx)uld have attained them 
but for the discrimination. When the discrimination is clear- 
ly e.stablishcd, courts have determined that I'itle VII requires 
that the faculty- member he made w hole, which means, in 
certain ca.ses, a re(|uiiement that the faculty member be 
reinstated, promoted, or tenured. In linnni rs. Boston 
Dn’tvrsityi 19H9), the appeals courts upheld the jury 's award 
of $2()l),00() for breach of contract, the trial judge's award of 
damages for emotional distre.ss, and reinstatement to the 
position of a.ssociate profe.s.sor with tenure. 

The Kttnda vs, Mnhlcnhcr^ 1978) case is mainly 
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known for its unusual remedy, Kunda was awarded rein- 
statement, back pay, promotion to associate professor, and 
the opportunity to complete her master s degree within two 
years, after which she would receive tenure. This case is, to 
date, the only example of a judicial award of "conditional 
tenure” (LaNoue and Lee 19H7). 

Despite Kunda, Brown, and other such cases, courts are 
still reluctant to mandate tenure. Courts are more likely to 
award loss of future salary and other monetary' damages in 
lieu of tenure. In Ford vs. Nicks i\9S9), the appeals court 
upheld the faculty meml'>er s reinstatement but determined 
that the district court abused its discretion in mandating 
tenure, where the university’s tenure system specifically 
required approval by the board of taistees. 

The awards in lieu of tenure, however, can be substantial. 
In Clark vs. Claremont University Center {\992), Clark was 
awarded $1 million in compensatory damages, S 16,327 in 
punitive damages, and attorney's fees of $419,833.13. Tiie 
appeals court upheld this award. In Rajender vs. Vniimsity 
of MUmesotak\9'^y^, the final consent decree in this sex- 
dhscrimination litigation resulted in an aw'ard for the faculty 
member of $100,000, a quota for the hiring of women, and a 
requirement that three special "masters" be appointed to 
re,solve all pa.st or future sex-discrimination grievances 
against the university (Leap 1993, p. 162). 

Section 1981 and Section 1983 

Section 1981 of the Civil Rights Ac t of 1866 prohibits dis- 
crimination on the basis of race or national origin and has 
been used by people of color and people who are not l-.S, 
citizens to challenge negative employment decisions 
(Hendrickson and Lee 1983). Unlike I'itle VII, ,Seciion 1981 
does not impo.se any limit on compensator)' or punitive 
damages (Leap 1993). 'Lhe standard of proof, however, is 
the same as with the 14th Amendment: 'I'o prevail under 
Section 1981 the faculty member must show that the institu- 
tion intentionally discriminated against his or her race or 
citizenship (Kaplin). 

,Section 1983 of the Civil Rights Act of 1871 prohibits any 
person acting "under color" of an) state or local law I'rom 
depriving any individual of his or her constitutional and 
legal rights. Section 1983 also requires i’)roof of intentional 
di.sciimination, and many public officials arc afforded immu- 
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nity unless the actions were blatantly and intentionally ille- 
gal — a very' difficult standard to overcome. Since discrimi- 
nation is usually well -hidden, it is extremely difficult to 
prevail under these laws. As a result, few cases are brought 
under these civil -rights statutes. To prevail under .sections 
1981 or 1983. the discrimination must he so indiscreet or the 
discriminator)' actions someho\\' must be recorded — highly 
unlikely situations CLaNoue and Lee 1987). 

Title EX of the Education Amendments of 1972 

Title IX of the Education Amendments of 1972 prohibits 
gender-based discrimination in educational institutions 
receiving federal financial aid. and it is administered by the 
Office of Civil Rights of the Education Department. The 
regulations are similar to those promulgated by the EEOC 
(Kaplin 1985). The standards for proving discrimination 
under Title IX arc similar to those of I'itle VII; faculty mem- 
bers may prove disparate treatment or impact. If alleging 
disparate treatment, faculty members must prow intentional 
discrimination (Kaplin and Lee 1995). 

Most of the litigation invc)l\ ing Title IX has dealt with the 
scope of coverage of the law: few cases haw addressed 
specific discriminatory actions. Xevcnhclcss. Title IX is an 
imponant statute for faculty tnembers who may he victim- 
ized by gender discrimination for a number of reasons. 

First. 'l itle IX allows faculty members direct access to a 
t‘ourt. while I'itle \'II requires them to pursue administrative 
cmedies through the EEOC! before initiating a law suit 
< Hendrickson 1991). Second, Title IX permits faculty mem- 
bers to receiw uncapped compensatory’ and punitive dam- 
ages. while I'itlc VII limits the amount of damages one may 
rcco\er. Finally, 'fitlc IX I'Jorrows the statute of limitations 
from state law*, w hile Title VII has a very short lime frame in 
which claims must be filed (Kaplin and Lee 1995). The u.se 
ol fitlc IX for suits based on gender discrimination, there- 
tbre, is likely to increase. 

Age Discrimination 

'Hie Age Discrimination in I*mployment Act of bXr. or 
ADEA. prohibits age discrimination ag.iinst people who are 
at least *0 yvars old. As of Jan. 1. 199*. no facility member 
may be forced to retire at any age. although voluntary retire- 
ment plans are valid (Leap 1993). 'Ehe .M)EA standards are 
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similar to ilioso of 'l itlc \’1I. The faculty niemlKM* must offer 
a prima facie .showing of age cliscriinination, at which point 
tlie college must show that agt‘ is a "bona fide occupational 
(|iialification neee.ssaiy to the normal (operation of the pailie- 
ular busine.ss ’ or tluit the decision was not based upon age 
(Kaplin I98S, jip. I t 1-2). 

The standards for prevailing under the ADf.A are just as 
stringent as tho.se under Title VII. In Fisher I's. Ashci'ille- 
lituianuhc Technical (A>lk\\>ei 1993), a faculty member of 
electrical cMigineering technology, who had served the col- 
lege for 20 years on a series of one-year contracts was not 
iX'ajipointed. 'fhe tlepartmeni had instituted a new curricu- 
lum, deeniphasi/ing some e.xisting teaching concepts and 
adding otlier contepts. lasher had troulile with the new 
responsiliilities and tontinued teaching the outmoded con- 
lepts. and w hen confronted on oik occasion cliallenged the 
department Itead to a hstfight in front of students. He w*as 
transferred out of tiie department and later informed that he 
vcould not be rehired. He was 01 years old. and the college 
fiik-d his position w ith someone who was 3b years old. 

I'ishc-r filed a suit allc*ging age discrimination under the 
\l)l .\. introducing as c\ ideiice tile department head's com- 
ments that he needed "new blood* because Fisher was "out- 
dated. loo old.' "behind the times." and the like. 'The 
court determined that the department head's comments did 
not prow that he intended to fire l-isher and replace him 
with a \ounger person. Such statements are indicative of 
bias. )>ut they are unlawful only if acted upon, 'fhe court 
held that it is not unlawful to rec|uire older employees to 
remain current in iheri jobs and to fire them if the\’ fail to dc^ 
so The ADI..\ does not prohibit a \otinger person from 
K‘})1. icing an older one nor does it recjuire that faculty mem- 
bers 1)1* relea.sed only lor gooc.! reasons. It only requires tha.t 
the" lac ult\ membeMs not be dischargec.1 because ot their age. 

In another e*.\ample illustrating the difficulty of prevailing 
under the* ADl.A. Joan (ioodship was denied tenure in the’ 
t imeisitv of Kichmond s education department purportedly 
because* ol the cjualitV’ of her research and scholarship 
1 iiinxishij) i \ { mnrsity of Fichmnnd 199 t). When she was 
lined, her futiiie* supenisor noted on her file. 'Cioodship 
will be* (d at le‘nur<‘ lime = morally obligated to tenure* — elo 
wc want lhis>‘ Clooelshij'i reeviveel positive perlbrmance 
uAie'Ws Iroin 1988 through 1992 but was eautioned in 1990 



ivntoc !*yumotum. (nui Neafijniiiituwut 



The court held 
that it is not 
unlawful to 
require older 
employees to 
remain current 
in their jobs 
and to fire 
them if they 
fail to do so. 





by the dean of faculty tiiat she needed to get her research 
publislied. She had two articles publislied, but she received 
many negative comments regarding the quality of her schol- 
arship and research, I'hree of her department peers recom- 
mended tenure, and one did not. The tenure committee 
unanimously recommended against tenure, as did the dean, 
provo,st, and president. 

During the time of Goodship’s review', the university was 
fostering an early-relirement program w'hich Goodship con- 
tended was evidence that tlie university promoted a “youtli 
culture," and she submitted affidavits regarding negative 
comments made, and pressures exerted, against older facul- 
ty. 'rhe court lield that she did not sati.sfy the fourth ele- 
ment of a prim a facie claim. She was a memlx^r of a 
protected group; she w'as denied tenure; she w'as perform- 
ing in a sati,sfact(^ry' manner: 1‘^ut she did not prove that the 
university replaced her with a younger person. The court, 
however, indicated that even if she had e,stal')lislied a prima 
facie claim, the uni\'ersity .succe.ssfully show'ed that the 
tenure denial w'as due to her deficient .scholarship and 
research. I'he comments placed in her file were fnade w hen 
she was hired, and she did not indicate that she was ill- 
treated in the interim, Hie early-retirement pn'igram, with- 
out anything more, is not evidence of discrimination. Hie 
court indicated that such a plan actually gives older employ- 
ees an option not available to younger ones. 

Discrimination Based on Physical Disabilities 

The Rehabilitation Act of 1973 (Section S04) and the 
Americans w ith Di.sabilities Act of 1990, or ADA, prohil')it 
di.scriiiiination against (|ualified people w ith di.sabilities, A 
(jualified person with a disability is one wlio, with rea.son- 
able accommodation, can perform the es.sential functions of 
tlie job. Hie acts also require that institutions make rea.son- 
able accommodations io known physical or mental di.sabili- 
ties uiile.ss thi.s w'ould ini[io.se an undue hardship (Kaplin 
1983). Hie ADA expands the rights guaranteed by Section 
304 and iiiipo.ses more obligations on iastitutions (Hill 1992). 
Both laws are pauerned after H tie VII and Htle IX, 

More attention in higher education has been paid to 
ca.ses involving students with disabilities. And although 
there are cases involving employees, cases involv ing faculty 
members with disabilities are rare (Leap 1993), 




Nevertheless, the number of people with disabilities is 
increasing, and the higher-education community is becom- 
ing more aware of their needs and legal rights (Rothstein 
1991). Colleges and universities should be prepared for this 
increase in disabled people. Rothstein recommends that 
institutions adopt policies clearly defining “disability** and 
describing what constitutes illegal discrimination in hiring, 
promotion, and retention (1991). In addition, people who 
coordinate .ser\aces for the disal^led and who ensure compli- 
ance with Section 504 and the ADA should be appointed. 
Furthermore, the higher-education community needs to be 
educated about the needs of people with disabilities, their 
rights, and how to make facilities and programs barrier- free. 



Religion Discrimination 

'fitle VII prohibits di.scrimination on the basis of religion. 

The bona fide occupational qualification, or HFOQ, excep- 
tion, however, permits colleges to employ faculty members 
of a “particular religion'* if the institution is “owned, support- 
ed, controlled, or managed by a particular religion or the 
iastitution's curriculum is directed toward a prc)pagation of a 
particular religion*’ (Kaplin 1985, p. 138). In Pinw rs. Loyola 
[jNiivrsiiy of Chicaiio(,\W(}), the university*s policy of 
reserving certain tenure-track positions in its philosophy 
department for Jesuits was upheld as a BFOQ for its teach- 
ing philo.sophy (KapHn and Lee 1990). 

The primacy of the First Amendment overl'itle VII was 
illustrated in /L/t.O.C /'.s\ Catholic ( fniivmty of America 
(1994). In this case, a nun who had been denied tenure in 
the canon law department brought a Title VII action against 
the university alleging gender di.scrimination. 'Fhe court 
held that the First Amendment precluded the district court 
from deciding the employment-discrimination action. The 
canon law department had a special .status within the uni- 
versity as one of three ecclesiastic al departments. 'Fhe 
Vatican retained ultimate authority over the department and 
approved all tenured faculty members. The Fstablishment 
elau.se of the First Amendment prohibits the government 
from entangling itself in an iastitutioiVs religious affairs. As 
a result, the di.striet court is precluded from deciding the 
Title VII ca.se. According to the court, judicial evaluation of 
the c|uality of this nun's .scholarship in the canon law dei')art- 
ment and prolonged monitoring and invc‘.stigation by FF()(3 
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would ha\'c constituted excessive entanglement with 
religion. 



Professor Y and Professor X Scenarios 

Let us now consider the scenarios tliat began this section, 
Profe.ssor Y likely would ba.se his disparate-treatment claim 
on Title Vll’s prc>hibition against race discrimination. If he 
can SLib.st antiate liis claims, Profe.ssor Y likely would e.stab- 
lish a prima facie claim: He is an African-American; he prob- 
ably satisfies the paper C|ualification.s (degree, experience, 
etc.); he was denied tenure; and other faculty members were 
tenured with similar or le.ss cjualiftcations. Private Univer- 
sity. however, may lie able to show a "legitimate l')usine.s,s 
rea.son*' for tlie denial. A couil j')robably would not cjue.stion 
the university’s publications or re.search criteria or how tlicy 
are applied; courts likely would consider the application of 
the.se criteria within the discretion of academic profe.ssionals. 

y\nd Pri\ate Hnixersity's decision, based upon the claim 
that Professor is "hard to get along with," if pro\ ed with 
.statements from .students and colleagues, probably would be 
considered valid or at least negate the claims of bias. If 
Profe.ssor Y can establish, as the faculty member did in 
Clark, that the "raci.st" remarks imjxictcd the decision again.st 
him (that is, that the department vote would have been 
.stronger) and that the subsetjuent reviewers were motivated 
by di.scrimination or were influenced by the di.scriminatcw 
decisions of the depanment committee, then he may be able 
to show that the uni\er,sity‘s rea.sons w'ere pretextual. 
Furthermore, lie may be able to introduce .statLstics and com- 
parati\e data showing that no African-American has ever 
been tenured or that white faeulty members have been 
tenured with le.ss cjualifications. If Profe.ssor Y should pre- 
vail. 'I'itle VII would permit the court to order the university 
to grant him tenure although a court is more likely to award 
him monelar)' damages. 

Profe.s.sor X also would be able to make a disparate-treat- 
ment claim under 'I'itle VII, but there is enough information 
indicating that she also may have a disparate-impact claim 
against Public rni\er.sit\'. I*urthermore, she also may have 
disparate-treatment and -impact claims under Title IX and 
perhaps con.stitutional claims as well (beeau.se it is a public 
i Institution), 1’o prevail on con.stitutional grounds, Profe.ssor 
X would have to prove intentional di.scrimination, which 




would he diffieull. Professor X likely would establish a pri- 
ma faeie showing: She is female, with appropriate qualifiea- 
lions. who has been denied promotion, while men with 
.similar or fewer tjualifieations were j')romoied. 

The university can show a legit i mate reason for the 
denial: namely, that ITofessor X did not ha\e the neeessai*y 
publications. She may be able to show that she \\ as treated 
differently than the males in her department (that she was 
misled as to what she needed to do to be promoted). 'Hiis 
is what hapjxmed in Ktt}ula. Should Prolessor X pre\ ail. 
the court may order the university to j')romote her; promo- 
tion to full |■)rofe.ssor m;i\ not be as drastic a remedy as 
tenure. The tiisparate-impact claim is based upon her argu- 
ments that a .second book ret{Liirement disproportionateh 
impacts women. But a second book retjuirement may be 
"legitimate." and courts are extremely reluctant to substitute 
their judgments of what is an a|')i:‘ropriate qualification for aii 
in.stitution. Purtheiiiiore. Professor X may not be able to 
e.stablish an alternatiw that would satisfy the institution's 
need to have c|ualified full professors and be less discrimin;i- 
toiy toward women. 

Summary 

Hmployment-disci imination cases aie increasing. Not only 
are women anti lacult\' of coloi- increasingh' filing such law- 
suits. but w hite males also increasingh* are alleging race 
discrimination for negative rea]'>puintmenl. promotion, and 
tenure decisions. As a result, it is important for faculty anti 
admini.sirators to lie familiar with emploN iiient-tli.sciimination 
i.ssues. 

Although the T..S. (‘onstilution anti stale laws pioliibit 
di.scrimination. the bulk ot the employmenl-tliscrimination 
litigation has involvetl a number of fetleral civil-iights laws, 
especially fitle \1I of the (!i\ il Rights Act of 19(>i. l-etleial 
civil-righls laws impose a lighter burden of jxoof on faculty 
members alleging illegal tli.scriminalion than tlot*s the 
(ain.stitution. The.se law s also pros itle beltei' guitlance lor 
in.stitutions for avoiding tliscrimin;Uion. 

1‘lie best ath ice foi* asoiding these lypt's of lawsuits is to 
trtMl e\cryont“ faii h and to jutlgt* lac tills* mtaubtas on then 
merits. This ads ic e is too simplt*. of course, (lisen the 
inherent subjecti\ity of the promotion anti tenure process, 
what is consitleretl fair or mtaitorious is tliff icull to cleter- 
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mine and will vary’ from person to person. Furthermore, 
some policies or practices adversely affect women and facul- 
ty of color; these should be reviewed to ensure that they are 
necessary' and that better alternatives do not exist to protect 
the individual rights of all faculty' members while still ensur- 
ing a diverse and qualified faculty. Regardless of whether 
these reviews are made, colleges and universities should 
justify' their reappointment, promotion, and tenure decisions 
with clear data and careful documentation (Hendrickson and 
Lee 19H3). 
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AFFIRMATIVE ACTION^ DIVERSITY^ AND INDIVIDUAL RIGHTS 



Consider this scenario: 

Southern State IJniversity has implemented an affirma- 
tive-action plan in an effort to eliminate the effects of 
its prior race and gender discrimination. University 
officials believe that general societal discrimination has 
led to low representation of faculty' members who are 
women or people of color. But more importantly for 
the university', its own past discrimination has led to a 
serious underrepresentation of women and people of 
color in its faculty ranks, so the university has had a 
difficult time attractiii^^ and retaining such faculty mem- 
bers, In addition to directing its various schools and 
colleges to consider positi\'ely the gender, race, and 
ethnic background of faculty candidates, the university 
also rewards schools and colleges that can increase the 
number of (|ualified tenured faculty members who are 
women and people of color. Specifically, the uniwrsity 
uses money, space, and internal grants as incenti\es to 
increase the diversity of its faculty. I'urthermore, the 
central administration has .set aside a portion of its bud- 
get for tenured faculty lines for departments that w'ani 
to retain an "out.sianding*’ traditionally underrepresent- 
ed candidate but do not have the nece.ssary resources. 

What legal ba.ses does Southern State Uni\'crsity ha\'e to 
ju.stify its affirmative-action plan? Would this plan hold up in 
court? 

I'ew topics are as controversial in this society today as 
affirmative action Affirmative action has been referrcc.1 to as 
“a time bomb primed to detonate in the middle of the 
American political marketplace" (Roberts 1995, p, 32). 
Politicians are running campaigns threatening to eliminate 
any programs promoting gender and racial preferences, and 
this i.ssue — or more accurately, the rhetoric o\er this i.ssue 
— may determine the outcome of important elections, 
including that for the ]*)residency of the United States. 

Courts al.so increasingly are hearing ca.ses challenging affir- 
mative-action j*)lans. 'This attack on affirmative action j'jroba- 
bly is due to a slow-growing C''onomy. stagnant middle-class 
incomes, and employer dow nsizing — all of which make 
the decision of who gets liiix*d. promoted, and I'lred much 
more volatile. 
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Higher educaiion lias nol lx*en spared iVoiii tliis contro- 
versy (see Calm 1993; C^hrciiiick* of H{iiher Eclucatk))i, April 
28, 1995). The percej')iion is .strong that white faculty menv 
hers are Ixang di.scriniinated against as a re.sult of affirmative 
action. The reality, however, is that the percentage of 
women faculty and faculty of color lags far behind that of 
white males. The 1995 edition of the Chr(>fiicle (>/ Ifi\t>her 
I:dncati(}fi Ahfidfiac Wsis the percentage of full-time female 
fac ulty members at 27.9 percent, Af rica n-y\mericans, Asians, 
Ilispanics, and N'atiw Americans made up. re.spectively i.9, 
5.3. 2.5, and 0.5 percent of all full-time fac ulty members. 

The old adage that "numbers can lie" d(X\s not seem to 
apply here. It is apparent to all that women and faculty of 
coh'r are .seriously uiiderrepre.sented in the faculty ranks of 
.\merican institutions of higher education. 

Most attirmati\'e-action plans l'a\'or women, African- 
Americans, Asian-Americans, l.alinos, and Nati\ e Americans, 
hut each group benefits differently at different institutions, 
l or e\am['>le, Mexiean-Americans may benefit more than 
Asian-Americans at W'esieiii institutions than they might at 
haste rn in.sti tut ions because thc*re is a larger number of 
Asian-Americans at the.se in.stilutions, or yVsian-Americ'ans are 
perceived as not needing preferential treatment (.see Chan 
and Wang 1991 ). Opponents of any program that benefits 
any particular groui') contend that all racial and gender pref- 
erences should be made illegal. They argue that inncx'ent 
people (often referring to white males) should not have to 
pay lor the "sins" of others. Affirmatiw action in faculty 
employment is controversial hecau.se it potentially po.ses a 
conflict between two important American and higher educa- 
tion values: that all candic^lates desei've an ecjual oppoilunity 
to be hired, promoted, and tenured, and that hard work and 
merit — nol race, genc^ler, religion, or any other tharacieri.s- 
lie for whicli they have no control — should determine 
\\ hich candidates succeed. 

In higher education, retenl demogia[')hic and ethical 
tiXMxls have made the racial and gendcT diversity of the fac- 
ulty an imponam goal. By increasing diversity, often accom- 
plished through allirmaliv'c'-action programs, c'olleges and 
uni\ c*rsiiic‘s somc‘iinx‘s hav e lx‘en ac'cusc'd of v iolating tlx* 
individual rights of .some faculty members. And although 
conns aiul legislatures often have been involved in the.se 
disj)uic‘s, in.siitutions of higher educaiion must learn how to 
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balance the need for divcTsily with the protection of individ- 
ual rights without clear guidance from courts or legislatures. 

While courts have upheld preferential treatment for peo- 
ple of color and women in some situations, they often have 
done so with reservations and conllicting guidance. Given 
ilie importance of this issue in liigher education, faculty 
members and college administrators should have some 
sense of the legal implications of affirmative action. Headers 
should understand, however that given the inconsistency of 
the courts, and rlie .social and political climate in this coun- 
tiy, any discussion of the legal implications of affii'mative 
action must Ik* tenuous at he.st. 

Arguments For and Against Affirmative Action 

Proponents of affirmative action have defined it as a 
"re.sponse to a histoiy of di.scriminaiory attitudes and ac tions 
again.st nonvvhiie peo|')le that |■)revenled them from realizing 
oi')pori unities iliai were availal')le to whites, even when the 
nonwhites had equal or superior cjualifications” (see 
Washington and Harvey 1989, p. 9). This definition lakes 
into c'onsideraiion the hi.siorical reality of discrimination in 
its definition. Op|'>onenis mav' see the issue more simply: 

'I hey have defined affirmative action as ’ giving special treat- 
ment to some candidates on the basis of ilieir membership 
in a target group" (.see Markie 1993. p. 2^6). An institution’s 
affirnialive-aclion program will give .some groups pic*feren- 
tial treatment in ivappoinimeni, promotion, and tenure deci- 
sions. hut the reasons for doing .so are to eliminate the 
effects of the in.siitution's own or scu ietal discrimination. 

.Affirmative action has been justified as a step toward a 
more just society (Francis 1993) and has had wide support 
in academia (.see ‘AAl’P He-Fndorses Altirmaiive Acti<Mr 
199S: c:ahn 1993: Washington and Harvey 1989; W’e.si 1993). 
Affirmative action also has been criticized as leading \u 
’reverse discrimination’’ and heavily opposed (see Markie 
1993; Sowell 1990; Steele 1990). 'I' he opposition seems be 
growing lodav’, and some colleges and universities are 
reconsidering their affirm. iiivoaction policies. For example, 
the regents of the I’niversity of California voic'd on July 20, 
199S, to end ;iffirmaiive action in admissions and hiring, 
apparently in respon.se to |')oliiical pre.ssure iCl^roniclv of 
fli\i>hrr iuliudtioN^ Aug. t, 199S). 

Proponents of affirmative action contend that the lack of 
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a diverse faculty undermines important institutional goals. 
Affirmative action which increases the hiring and promotion 
of a diverse faculty is iniportant because tliese faculty mem- 
bers bring to the campus new perspectives bUvSed upon their 
experiences and backgrounds; they provide role models for 
students; they prepare students of color to assume leader- 
ship roles; they support scholarship dealing with race and 
gender issues; and they challenge the notion that women 
and faculty of color are not competent (Washington and 
Har\ey 1989). 

Students who are women and members of racial and 
ethnic minorities, whose numbers h:\vc increased at many 
colleges and uni\'ersities, especially benefit from a diverse 
faculty. Some of these- .students have not encountered a 
person of cok)r in a faculty position. Before these .students 
mo\’e into leadership positions, it can l')e argued, they mu.st 
encounter and interact with women and faculty of color in 
order to challenge the "myth about the intellectual and cul- 
tural inferiority of minority groups’* (Washington and Har\ey 
1989. p, .^), To increa.se the number of women and faculty 
of color in academia, diverse role models and mentors are 
needed to encourage and support their entering the 
academic profe.ssion. 

Women and faculty of color have made many gains in 
academia but still face discrimination. Although antidiscrimi- 
nation laws are intended to protecl them from illegal dis- 
crimination, these laws often are not enough to prevent it 
(.see Washington and Haney 198‘^- We.st 1993). I'he nature 
ol the leappointment, promotion, and tenure process makes 
it exceptionally difficult to pros e discrimination. And even 
if a faculty member is able to obtain enough financial, legal, 
and moral assistance to pursue a di.scrimination lawsuit, 
t“ouils generally defer to the institution's experti.se in the.se 
employment matters. Antidi.scrimination law may be slow, 
co.stly. and piecemeal and thus inadc(|uate to the challenge 
of ending di.scrimination (Clague 1987), Affirmative action, 
therefore, corrects for di.scriminatoiy practices in the promo- 
tion and tenure proce.ss because the.se practices usually are 
subtle and difficult to eradic'ate (Francis 1993). 

Opponents of affirmative action c'ontend that it is unethi- 
cal becau.se it invol\ c‘s doing an inju.stice to c |uali fied c*andi- 
clatc’s who are not promoted or tenured to make way for an 
affirmative-action c*anclidate of ecjual or le.s.ser cjualific'ations; 
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in effect, nonaffirmative-action candidates must meet a high- 
er standard to gain tenure (Markie 1993). Affirmative action, 
it may be argued, supports “victims’* of past discrimination 
by discriminating against others. Opponents would contend 
that reappointment, promotion, and tenure decisions should 
be based upon merit, not on the basis of a faculty member’s 
race or gender. 

Other opponents of affirmative action have contended 
that it does not benefit women and people of color in the 
long run. Instead, affirmative action imposes on them a 
sease of inferiority (Steele 1990) or makes them feel self- 
hatred and guilt (Rodriguez 1982). Academia values merit 
above all el.se, and women and people of color may be 
perceived as not being qualified to hold faculty positions. 
Affirmative action, which means to correct past discrimina- 
tion, may al.so stigmatize the people it means to benefit*. 
Banks contended that affirmative action has l*>een linked to a 
lowering of standards. Women and people of color, no 
matter how exemplary their training and credentials, “are 
vulnerable to insinuations that merit was not the main factor 
in their appointment" (1984, p. 333). He argued that nc^ 
matter how valuable affirmative action may be, it imy be the 
cause of white ho.stility and resentment toward people of 
color and women, thereby resulting in subtle stigmatization. 

Faculty members whc^ are not the beneficiaries of affirma- 
tive-action programs may believe they are the victims of 
“reverse discrimination. These faculty members are more 
likely to challenge affirmative-action plans in court, alleging 
violations of their ci\'il or constitutional rights. Colleges and 
universities, especially tho.se not required by a court to 
implement affirmative-action plans, must balance the need 
for a diverse faculty with the indi\ idual rights of faculty 
members who are not members of the benefiting groups. 
This balance involves legal as well as moral ad political 
ramifications. 

'I'll is report does not dwell on the moral, philosophical, or 
policy implications of affirmati\ e action. In.stead, it focuses 
on the legal implications. Spec ifically, affirmative action 
involves two complex legal (|ueslions: 'lb what extent are 
in.stitutions ol higher education legally entitled to u.se racial 
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or gender preferences in reappoininienl. promotion, and 
tenure decisions; and what are the limits to the use of gen- 
der or racial preferences in the reappointment, promotion, 
and tenure process (Kaplin and Lee 199S)? 

The Legal Status of Affirmative Action 

1*he legal status of affirmative action is dif ficult to gauge 
today. Congress and a number of state legislatures may 
make affirmative action illegal in many situations or at least 
sharply limit its legality in public employment. The 
Supreme C.ouit justices have been sharply di\ ided and 
inconsistent in these cases, lairihermore, changes in the 
compositi(^n of the Supreme Court in the nineties are likely 
to result in different holdings (Kaplin and Lee 1 995). 

Readers should be aware, therefore, that any discu.ssion of 
the legal principles of affirmative action is subject to become 
dated as soon as it is written. Nevertheless, affirmative 
action in certain situations is legal and until (<^r if) it is made 
illegal or serit)usly undermined by the couits or legislatures, 
an understanding of its ]'>rinci]')les is important. 

In general, the federal government has provided the 
impetus for affirmative action. 1‘hrough Title VII and exec- 
utive orders and 1 13^5, the federal government has 

attempted to prohibit discrimination and to eliminate the 
discriminatoiy effects of the past. bxecuti\ e orders 11246 
and 1 13*^5 have been the major focus of federal affirma- 
tive-action initiatives by prohibiting discrimination based 
upon race, cc)lor, religion, gender, and national origin, and 
recj Hiring federal contraetors and subeontractors to develop 
affirmative-aetion plans. Institutions also are subject to 
affirmative-action recjuirements regarding people with dis- 
abilities, disabled veterans, and Vietnam veterans under 
Section 503 of the Rehabilit:Uion .Act and the X'ietnain Hra 
Veteran's Readjustment Assistance Act of 19“) (Kaplin and 
Lee 1995). 

Affirmative action was initiated in higher education by the 
passage of the Hciual Kmployment Opportunuv Act of I9“'2, 
which im[')osed speeilk guidelines for the recruiting and 
hiring of facultv' and staff as a condition for receiving federal 
finaiuial supporl (Washington and Harvey 19«S0). 1^x101^1 
law and Initiatives also have provided the impetus for affir- 
mative-action programs in higher education. A recent 
Supreme (a)uii ruling, however, may endanger a number of 



federal affirmative-aelion programs. Tlie Supreme Court 
recently held in Adamncl Const me tilt's. Inc. vs, PenaiW)'^) 
that governmental affirmati\ e-action programs must be 
proved to promote “compelling” governmental ends and be 
“narrowly tailored” to meet those ends* — a very' difficult 
standard. Although this ruling dealt diiecily with federal 
contracts programs — and did not deal with affirmative- 
action plans at colleges and uni\ersities — it may affect the 
requirements of affirn.'ali\ e-aciion programs imposed on 
colleges and univeisiiies by a number of federal ci\ il-righls 
laws (see Chnnikh of Higher Pcluccition. ]\xx\c 25. 1995). 

Hut affirmative-action iiiitiaiiws may be in jeopardy at ]')ubiic 
in.siituiions as well. l*he Supreme Court refused to grant a 
l*ni\ ersiiy of Mary land appeal of an adv erse federal appeals 
court decision holding that a scholarship for African- 
Americans violated the 14lh Amendment {Podhirvsky rs. 
Kinran 1995). These cases, the holding in Aciarand \xr\i\ its 
refusal to hear the Tniversiiy of .Mary land ca.se. indicate how 
the current ju.slices on the Supreme Coui1 feel about affirma- 
tive action. 

Today, however, affirmativ e-action programs are legally 
permitted — .sometimes required — to overcome the effec ts 
of an i n.st it ut ion's own present or j)a.st di.scri mi nation, and 
they are le.ss justified when no present or past discrimination 
is shovvm (Kaplin and Lee 1995). Affirmative action is not 
required unle.ss a court has ordered an in.stitution to eradi- 
cate the effects of its own discrimination. 'Fhe issue* 
becomes less clear when in.stitutions voluntarily implement 
adlrmative-action plans to eliminate the c*ffects of .societal 
discrimination or becau.se of an imbalance in the number or 
percentage of women and people of color in the labor mar- 
ket and in faculty positions. 

Affirmative Action and Title VII 

'I'itle \ II does not rec|uire an institution of higher education 
to give jireferential treatment to women or people of color 
merely becau.se their numbers are low in the faculty ranks. 
But courts sometimes have retjuired hiring preferences or 
goals if the rea.son fot the low rej)resentati( )ii is due to an 

•‘IIk* couii UM lli.H .ill i»<‘Vcrmiu’ni.il .illimi.iuvrsution piui'r.ims will In- 
;m.ilv/c<l using the runsliUiliun.il st.nul.ml i»l 'stiiit suiiliin " In ;in.il\/it\g 
puluy, "stiio sriiHiin" ir<|uirrs umpriling g( W'rrnnirnial iiurtcsts,’ .nxl 
(Ik- puluv nuisi In* ■n.irn>wl\ lailuirU" lo iiu*o thusr intors 
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institution's own discriminator^’ practices (Kaplin and Lee 
1995)- Furthermore, Title VII does not require institutions to 
point to their own past discriminatorv- practices to establish 
voluntar)^ affirmative-action plans for the reappointment, 
promotion, and tenure of women and people of color. An 
institution may justify its affirmati\ e-action program on a 
"manifest imbalance" in the workforce (Clague 1987, p, 250), 
Voluntarv’ affirmative-action plans by pri\'ate colleges and 
unhersities are permitted under Title \TI. In W'eheri's. 

Kaiser Aluffuniiffi Co, ( 19^9), the Supreme Court reviewed 
and upheld a comf)any’s plan prox iding admis,sion to a new 
skill.s-training program on the basis of one African-American 
for eveiy white worker until the propoition of African- 
Americans in the field reached their proportion in the labor 
force. A white worker denied admission to the training 
program claimed that he was tlie victim of rex erse dLscrimi- 
nation because he had more seniority than the African- 
Americans selected. The Supreme Court held that Title VII 
does not prohibit employers and unions in the pr/rate sector 
from ro/a/Uan7y developing affirmatixe-action plans to end 
a "manifest racial itnhalatice" in " iraclitUmally seprepated 
job catepohes." 

Kaplin and Lee pointed out sexeral critical factors affect- 
ing the outcome in U-cV;e/‘( these factors must lie satisfied to 
justify affirmatix'c action in prixate higher education): 

1 . There xvas a "manifest racial imbalance" in the job cate- 
gories for xvhich the training program had been e.stal:)- 
lished; 

2. The job calegoiy had been traditional lx segregated, and 
rampant discrimination in the past had contributed to the 
present imbalance; 

5, rhe plan did not "unnecessarily trammer' the interests of 
xx'hite employees (it did not bar xvhite employees from 
admission to the program); and 
1 . It xx as a temporaiy tncasure designed to bring African- 
American representation up to that of the area s xvork- 
force (1995, p. 258). 

For public iasiitutions, the issue is le.ss clear. Fhey are sub- 
ject to constitutional restrictions and .so are re<iuircd to over- 
come tin* more diflicull legal le.si of "strict scrutiny" in order 
to e.stablish affirmatix e-aclion plans, Nex erthele.ss. public 
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insliturioas apparently ulso may lx* ai')Ic to cstalilish volun- 
larv* arttrmative-aclion plans under Title VII to attract and 
♦idvance women and people of color in their faculty ranks. 

In /o/)//.so;/ rs. 7'ra io>i Aj^ouy {\9H7), the Supreme 
Caairt upheld an affirmative-action j'>lan intended to increase 
the number of women and racial minorities in jobs in which 
they traditionally were underrepresented. A male employee 
challengetl tiie promotion of a woman with les.ser qualifica- 
tions. I he court applied its reasoning in \VW;e/*to review' 
tile affirmative action in the pul')lic .sector; There was a 
“mamfe.st imbalance" in the job category*; the plan had not 
“unnecessarily trammeled" the rights of male employees 
(they did not liave a right to promotion, and they retained 
their prior employment status): :ind the plan w-as temp<")rar> 
(it attained, rather than maintained, a balanced workforce), 

C Hague indicated that tlic 7 o/u^n'o;^ ca.se .settled .several 
issues tor (.•mployers. including institutions of higher educa- 
tion 

I. Title \ II suppoils voluntary affirmative-action plans at 
jniblic and private institutions; 

J. Preferences ni.iy extend to promotion and tenure as well 
as liiring. 

The institutions may treat race and gender as ‘plus’ i*ac- 
lors in promotion and tenure decisions because there is a 
conspicuous imbalance ’ in this traditionally .segregated 
job c .tlegoiy ; 

» Exclusiv e faculty liiring lines for women and [X*op!e of 
color likely are unlaw ful; 

S. (7uot;is. fixed numbers, or fixed percentages probably are 
unlaw lul; 

Aflirmaliv e-ac tion jilans must be temporaiy means ol' 
comb.iting the cifec ts of discrimination — to attain rather 
than mainUiin race and gender balances ( 19S7). 

Ue/jc; and /o/);/No;/ notw ith.standing. the Supreme C'ouil has 
becMi shaipl\‘ divided on the* issue of voluntary' affirmativ'c- 
acticui plans, and colIc‘gc‘s and universities should not auto- 
mat icalh assume that all of thc‘.se plans w ill be upheld in 
court \jip.uc*nil\ . collc‘ges and universitic's th;it can demon- 
str.ite a scaiou undenc‘pre.sc*ntation of women and pc*ople 
of color in thc'ir facullv r.mks and that can demonstrate a 
inamtest imbalance in the proportion of cjualified w'omen 
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and people of color in l lie labor market and on their facul- 
ties may he able to develop affirmative-action plans to reme- 
dy this situation (Kaplin and Lee 1995). 

Hie Supreme Coui1 cases upholding such affirmative- 
action plans, however, have indicated that the proper criteri- 
on for proving "manifest imbalance" in professional 
occupations requiring specific skills is the proportion of 
qualified candidates in the appropriate labor market. As a 
result, institutions of higher education may find it veiy diffi- 
cult to demonstrate this imbalance because of the small 
number of people of color who ha\'e doctoral degrees and 
the small number of women who have doctoral degrees in 
certain fields (Kaplin and Lee 1995). 

In v<i. Cal {for )iia State V)iirc}'sityi\9^^)). an affir- 

mati\ e-action plan calling for gender- conscious hiring was 
upheld under Title VII. Hie court determined that the dis- 
parity between women who have doctoral degrees in sociol 
ogy and the proportion of women in the department was a 
"manifest imbalance.” and that the proportion of women in 
the population (50 percent) and the proportion of women 
with IMi.O.s in sociology (3-1 percent) made sociology a “tra- 
ditionally segregated" field (Kajilin and Lee 1995, p. 270). 

Hie eourt also was persuaded that the plan was a temporary 
measure, had used goals (not t|uotas), and that the male 
who w’as not hired was not entitled to the position. 

In a Htle VII case, the faculty member charging reverse 
discrimination may ha\’e to prove that the position is not 
within a ‘ traditionally segregated job category'," and this 
necessarily involves a historical analysis (Clague 1987, p. 

25 i). People of color ire underre|')resented at mo.st institu- 
tions of higher education (except historically black institu- 
tions) and in most fields. Women are underrepresented at 
many institutions and in many fields. Women and people of 
color are espeeially underrepresented in the tenured faculty 
ranks. Are faculty {‘lositions a “traditionally segregated job 
categoiy’? At many, hut certainly not all, institutions, the 
faculty traditionally have been segregated. Ckiurts have not 
made it clear w hether faculty positions, for affirmative-action 
purposes, should be subdi\'ided by rank, discipline, or by 
institutional t\pe (community colleges, state universities, or 
research in.stiiutions, for example) IClague 1987). 

Affirmati\'e-action plans that "unnecessarily trammer' 
anyone's interests are not likely to be upheld, even if volun- 



tary, lemporai’y, and intended to remedy a “nianitesl imbal- 
ance” in the profession. Although reappointment, promo- 
tion. and tenure decisions usually are made on the basis of 
individual merit and faculty members are not, in theo^>^ 
competing w ith each other, situations exist in which a posi- 
tive decision for one faculty member results in a negative 
decision for another (for example, where the department is 
veiy- small or is experiencing budget problems, or in situa- 
tions in w^hich there is a limit on the percentage c)f tenured 
faculty members in a given department). In these situations, 
institutions must be aware of the p(')tential legal ramifications 
of their decisions. Since faculty \ acancies (or special 
appointments such as depailment-ehair |')ositions) become 
available infrequently and on an irregular basis, a decision 
that the opening should be filled by a woman or person of 
color may lead to a i’e\'erse-cliscrimipation lawsuit by a white 
male, w ho effectively may hav e been “barred” from the 
position (Kaplin and Lee I995). 

Court -ordered affirmative-action programs are on the 
most stable legal ground. Such affirmativ e-action plans have 
been required of in.stilulions that hav'e been found to have 
di.seriminated against vv'omen or people of color. For exam- 
ple, in Palmer rs. District Ji()arcl (>/Tnfstces (if Sf. Petei'shiir^ 
Junior College a federal court upheld an affirmative- 
action plan calling f('>r race-con.scious liiring goals l:)ecause 
Florida's higher-education system had been found to have 
discriminated in the past. An African-American male had 
been .selected for a teaching position instead of I^almer, a 
white male who had lK*en in the position on a temporaiy 
basis, l^ilmer alleged race and age discrimination but did 
not challenge the affirmative-action plan. Applying the 
\Vc/;crte.st, the court determined that Palmer's interests were 
not “unnece.s.sarily trammeled” because he was not ’ reap- 
pointed.” If. in.stead, he had lK*en ’’di.scharged,” the court 
may have ruled othenvi.se (Kaplin and Lee 1995, pp. 2()9- 
•"(}). 

Affirmative action and the Constitution 

Con.stitutional limits on affirmativ e action stem from the l-tth 
Amendment's lujual Protection Clau.se and apj')ly to public 
in.stitutions. Iwen if federal or .stale law permits rac*e or gen- 
der preferences in i'aculty emplovinent. the Fxjual Protection 
edause likely would prohibit them unle.ss the public in.siitu- 
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lion is found lo iiav'e discriminaied in the past (Claguc 1987; 
Kapiin and Lee 1995). It is unlikely that the Conslitulion 
permits any affirmative-action program that is based on race 
or gender preferences absent a showing of past or present 
discrimination. 

Although affirmative-action plans may be legally permit- 
ted to eliminate the effects of present or past discrimination, 
the Supreme Coun also has implied that some racial prefer- 
ences may i^e justified on academic freedom grounds 
(Clague 1987; Van Aisiyne 1993b). In University of 
California Regents vs. Bakke (\97H), the Supreme Coun 
im’alidaled on constitutional grounds the University of 
Caiilc^rnja at Davis’ affirmative-action program that delegated 
a certain numl^er of seats in the medical school to students 
of color. Justice Fovvell, however, wrote an opinion — in 
which four other justices agreed — permitting institutions to 
use race as a positive factor in admi.ssion decisions, Powell 
indicated that the Constitution vA'ould permit an institution to 
strive for a diverse student lx)dy. By implication, tlie 
Constitution also would permit an affirmative-action plan 
that increases the diversity of an institution's faculty. Powell 
stated tliat the University of California: 

/■;/ arguing that its tnhtvfsities must he accorded the right 

to select those stndoUs who ivill contribute the most to the 

ro/)ust e.\cba}ige of ideas ... i}jvokes a counte}Taili}ig con- 
stitutional interest, that of the h'i)st A)ne)id}ne}Jt 313). 

AffirmalK’e-action programs giving gender or race prefer- 
ences in the reappointment, promotion, and tenure of 
women and people of color proixtbly are constitutionally 
valid if they are intended to remedy past di.scri mi nation. A 
majority ol Supreme CJourt justices have approved affirma- 
tive-action plans intended as remedies for past di.scrimina- 
lion in lnter}uitio}ial AssocUttUm of Firefghtos vs. City(f 
CleveUnid ( 1986) and Local 2H of Sheet Metal Workos' 
International Association ts, FF()C(]9H(A. hiternational 
Association (f FirefightefS \nyo\vci\ a consent decree calling 
for race -conscious promotions, and Sheet Metal W'orhos 
involved access lo union membership and its training pro- 
grams. In Ihiited States vs. Paradise i 1987), the Supreme 
Ciourl also upheld a court order ret|uiring that 50 pert'i*nt of 
promotions to coiporal within the Alabama State Troopers 



be awarded to African-American candidates because they 
had been systematically excluded over the years, and there 
had been resistance to court orders (Kaplin and Lee 1995). 

Another case illustrating the legal system’s approval of 
racial preferences to remedy past discrimination is Valenti tie 
v$. ( 1981). A white female faculty member challenged 

Arkansas State Uni\‘ersity‘s affirmative-action plan after a 
teaching position she had sought w’as gi\’en to an African- 
American candidate. She had applied for a position from 
which she previously had resigned and was the top candi- 
date. But the university, acting on an affirmative-action plan 
implemented to de.segregate the state higher-education sys- 
tem, placed two African-American candidates ahead of her 
and hired one of them. Valentine sued, alleging that the 
affirmative-action plan \ iolated the Kqual Protection Clause. 
The court disagreed, holding that racial preferences may he 
used to remedy the effects of past discriminaticMi. 

In upholding the affirmative-action plan the court held 
that: 

1. The affirmative-action plan was designed to attain a bal- 
ance in the wt)i*k force; 

2. It lasted only so long as necessary* to achie\'e its goals; 

3. l^nqua lifted applicants were not hired; and 

4. It did not bar whites from the positit)ns and did not 
“unnecessarily trammel** their interests (Kaplin and Lee 
1995). 

Although Valentine \\\xs a constitutional case, the reasoning 
by the couii paralleled that of the couit in Weber, a l*itle \'II 
case. The court in \alentinei\\so was persuaded that gener- 
al .societal di.scrimination led to the underrepresentation in 
the racial makeup of tlie faculty (Kaplin and Lee 1995), 

In City of Richmond rs. J. A, Croson however, the 

Supreme Court made it imuii mc)i*e tlifficult for an in.stiuition 
to justify affirmative action under the Hc|ual Protection 
Clause, and it rejected the argument that general .st)cietal 
di.scriminatitm justified explicit race cjuotas. 7*he court in\ al- 
iciated a program that .set aside public construction contracts 
for minority sulnontradors. holding that the Pcjual 
Protection Clau.se of the 14th Amendment re(|uired a “strict 
scrutiny" test for legally ju.stifying race preferences. Under 
this .standard, the program mu.st be shown to .ser\ c a “com- 
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pdling governmental interest'* and it must be “narrowly 
tailored" to meet that interest, Tiiis standard of proof is 
extremely ditticult to satisfy, and probably only egregious 
past discrimination would justify any plan that sets aside a 
certain number or percentage of positions for women and 
traditionally underrepresented faculty members. Recently, 
the Supreme Court made it clear that “,strict scrutiny" will 
appk for go\ ernmental affirmative-action programs (,see 
Achiranci Constructors, Inc. is. Pena 1995), 

Mo.st of the cases previously di,scussed dealt w'ith hiring, 
promotions, or advancements. When affirmative-action 
plans are used in layoffs, the courts have been much le,ss 
willing to uphold them (Kaplin and Lee 1995) or they will 
retjuire a demanding .standard of justification (c:iague 1987), 
In Wy^wit IS. Jackson Board of Education (1986), the 
Supreme Couit held that an affirmative-Liction plan contain- ' 
ing a retention/layoff pro\ ision for pub! i< '-.school teachers of 
color violated the bqual Protection Clau.se, The couit was 
concerned that this ph\n attempted to match the percentage 
of teachers of color to the percentage of .students of color, 
hut it did not invalidate all affirmative-action lavv)ff plans. 

Courts no longer will be likely to accept on con.stitutional 
grounds a justification Ixi.sed upon general societal di.scrimi- 
nation, litle VH aftirmati\’e-action cases, therefore, are more 
likely to succeed in higher education because they permit a 
showing of “manife.st imbalance." And this is ira)re likely to 
happen at private in.stitutions. Public iastilutions are subject 
to con.stitutional obligations, and plaintiffs likely will frame 
their arguments in con.stitutional, not Title VH. terms — 
making it much more difficult for public in.stitutions to 
defend their programs. 

Nor will courts likely accej')t affirmative-action plans 
based upon a need to increa.se role models for .students, 
especially .students of color, fliis argument was rejected in 
U ) ;/ / ( C 1 ag u e 1 987 ) , A n a rg u m e n t f Va n Vv *d in t e ri ns < >f 
faculty integration (as a result of desegregation), however, 
has not been explicitly rejected by the Supreme c:ouil. In 
\\'Xi>ant. the school board attempted to frame its argument 
in terms of .school desegregation rather than employment- 
di.scrimination law by characterixing its plan as a “commit- 
ment to an elfectiw sy.stem of integrated education" (p. 

2I0). 'fhis argument could have focu.sed the court on 
Broini IS. Board of Education (f Topeka { 195 i) and other 



/M 





desegregation cases rather than employment-discrimination 
principles. But the court refused to view this case as a 
school-desegregation case, leaving open the possibility that 
such a justification may later validate certain affirmative- 
action plans. This is unlikely, however, given some of the 
current justices' suspicion toward (or even opposition to) 
aff i rmat i ve-acti( >n p rogra ms. 

To sur\’ive the "strict scrutiny ’ te.st for race- or gender- 
conscious policies in reappointment, promotion, and tenure 
decisions, the Equal Protection Clau.se would require public 
iastitiitions to prove past discrimination and that the institu- 
tion has attempted to remedy the discrimination without 
race- or gender-conscious policies (Kaplin and Lee 1995). 
Absent a showing of past di.scri mi nation, public iastitutions 
are not likely to justify an affirmative-action plan intended to 
increase the number of underrepre,sented faculty members. 

Title VI L on the other hand, makes it easier for private 
iastitutions to justify affirmative-action plans in reappoint- 
ment. promotion, and tenure policies, especially if they haw 
a history' of pa.st discrimination*. l*he use of cjuotas. ho\\ e\’- 
er. probably is unlawful. Although permitted the u,se 

of quotas by private employers, the Supreme Court in 
Johnson and Croson indicated that quotas may be illegal on 
coastitutional and Title VII grounds (Kaplin and Lee 1995), 
Iastitutions that u.se race or gender as a "plus ’ factor may be 
able to .satisfy^ the Title VII test more easily, Affirmati\ e- 
action plans, nevertheless, should be reviewed to ensure 
that no one's intere.sts are "unnece.ssarily trammeled " (under 
Title VII) or that they' can sur\ ive a "strict scrutiny" test 
(under the Coastitution) Ip. 2651. 

Affirmatit>e action and the faculty 
contract of employment 

Most of this di.scu.ssion of affirmative action has focused on 
challenges by faculty members alleging re\’er.sc di.scrimina- 
tion. Women and jK*(>i')le of color may. howe\’er. u.se tlie 
language in the contract of employment to require in.stitu- 
tions to u.se race or gender preferences in reapj')ointment. 
promotion, or tenure decisions. In diooclnum rs. Board of 
irusUvs ifCtmininnity College Disirici 5J^S (I9SI ). a court 

•'I'liis wouki apply to pulMu inshtuitons only If iho dainis aiv lilvd undvr 
Titk* \'ll — highly unlikt*ly. giwn recent Supreme (!ourt decisions making it 
more difficult for public entities to justify affirmative-action initiatives. 
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held that an employee may prove that the eollege\s affirma- 
tive-action program was incorporated in the employment 
contract, and her failure to receive a promotion was a 
breach of that contract, Goodman had applied for the posi- 
tion of assistant dean of admissions and records, but instead 
a younger male was appointed to the position. And in Sola 
rs, Lafayette College H9SG). discussed in Section Two, a 
court held that the college's failure to consider Sola's gender 
may form the basis for a breach of contract claim. 

Institutions should ensure that their in.stitutional docu- 
ments actually reflect their intentions. In Scelsa rs. City 
Vnii'emity of New York(\992), the university was prevented 
from relocating its Calendra Italian American Institute and 
reassigning its director. The director sued under I'itle VI I, 
claiming that the university’s affirmative-action plan, devel- 
oped Two decades earlier, had designated Italian -America ns 
an underrepresented group among its faculty, and the iasti- 
tution had done little to benefit this group (Kaplin and Lee 
1995). The court granted an injunction (a court order pre- 
venting the iastitution from acting as it intended), holding 
that the university failed to follow its voluntarily adopted 
affirmative-action plan. In.stitutions, therefore, should peri- 
odically re\'iew their policies to ensure that they are protect- 
ing (and benefiting) the intended groups. 

Southern State University Scenario 

Let us return to the Southern State I University .scenario. 
Southern State University's affirmative- action program may 
be legally justified under 'fitle VII and the Hqual Protection 
Clause if the uni\’ersity can show that it indeed is attempting 
to remedy the effects of its prior discrimination, and that it 
does not use quotas. In addition, the affirmation plan does 
not require the promotion or tenure of underrepre.sented 
faculty; it merely rewards tho.se schools that promote or 
tenure those underrepresented faculty members who are 
(lualified. No w’hite male is being replaced or rejected, 
although departments that have limits on the pereentage of 
tenured faculty members may be subject to discrimination 
claims if they base their decisions solely upon race, 

'Title VII also might permit a ju.stification ba.sed on the 
underrepresentation of women and people of color on its 
faculty if the university can show' a "manile.st imbalance'’ in 
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the job market. The proper comparison for determining this 
imbalance is the percentage of qualified women and people 
of color in the appropriate job market. This standard might 
prove extremely difficult for the university since only a small 
percentage of people of color have the necessary doctorate, 
and women with Ph. D.s are underrepresented in many 
fields. But a lawsuit challenging this plan likely would be 
filed on constitutional gnjunds, necessitating the application 
of the "strict scrutiny” test. The Equal Protection Clause 
probably would not permit an argument based upon a 
"manifest imbalance,” Faculty lines re.served for a woman or 
person of color may not sur\-ive a challenge of reverse dis- 
crimination because in effect white males would be barred 
from qualifying for these positions. Regardle.ss of whether 
Southern State University's affirmath'e action is legal, it 
might be criticized, internally and externally, on moral, 
philo.sophieal. and political grounds. 

The Diversity Dilemma: Balancing 
Institutional and Individual Rights 

Affirmative action in the reappointment, promotion, and 
tenure proce.ss seeks to accomplish three goals: Eliminate 
the effects of an institution's own p re.se nt or prior di.scri mi- 
nation against women and people ol color; remedy .societal 
discrimination and increase the representation of women 
and people of color in the faculty ranks: and promote racial 
and gender diversity on college campu.ses. But as the cur- 
rent debate makes clear, faculty members w’ho do not bene- 
fit from affirmative action may belies e their individual rights 
have been violated and that they have been the \ ictims of 
"reverse di.scrimination. " In.stitutions of higher education 
may believe that a balance between the goals of affirmative 
action and claims of rever.se discrimination is impossible to 
attain, although they should .strive to do .so. 

Courts probably w’ill expect that institutions admit to past 
di.scrimination to justify affirmatis e-action plans. Tliis causes 
a dilemma for in.stitutions. On the one hand, if in.stitutions 
confess to past discrimination, they risk litigation from 
women and people of color for discriminating against them, 
even if they seek to remedy the situation. If they do not 
take affirmative action to eliminate the eflects of pa.st di.s- 
crimination, they al.so may be .subject to a lawsuit from 
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women and people of color (see Cl ague 19871 On the 
Ollier hand, individuals w'ho are not benefited from their 
affirmative-action plans also may sue the institutions, claim- 
ing reverse discrimination. 

Nevertheless, institutions liUN'e been able to justify affir- 
mative action if they are attempting to remedy the effects of 
their own discrimination. In addition. Title VII permits pri- 
vate and public in.siiiulions to implement voluntar\’ affirma- 
tive-action plans if there is a ‘manifest imbalance" in the job 
market; if the plans are only lemporaiy; and if the interests 
of faculty memliers not subject to affirmative action are not 
"trammeled." Public in.sti tut ions, however, are subject to 
much .stronger standards of justification on coast itutional 
grounds. In today’s .societal and political climate, the legali- 
ty of affirmative-uction programs are in question, particularly 
in that these programs were meant to be temporarx'. 

Affirmative action has moral, philo.sophieal, political, 
financial, and legal implications. We ha\e provided informa- 
tion about tile legal implications. This information, howe\'- 
er, mu.st be considered tentative since any definitive 
discu.ssion of the legal implications of affirmati\ e action is 
impo.s.sible. Furthermore, in.siiiulions of higher education 
ultimately mu.st deal with the other implications them.sel\'es, 
taking into account the colleclixe needs and con.science of 
all of its constituents. 
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THE LEGAL IMPUCATIONS OF PEER REVIEW 



Consider this scenario; 

You l')elieve you lia\’e been the victim of gender dis- 
crimination in your institution's decision not to pro- 
mote you to full professor. You think that some of the 
members on the promotion and tenure committee 
were iiiased against memlxMs of your gender, and you 
want to know how they voted. You consider filing a 
claim with the HkXX'. alleging a Title \'II violation. 

How likely is it that you will obtain the information 
that you seek? 

In this .section, we di.scu.ss .some of the legal i.ssues a.ssoci- 
ated with peer review, .specifically the disclosure of confi- 
dential ^ci^revicw materials; the liability of administrators 
and faculty members involved in e\'aluating candidates for 
reappointment, piximotion. or tenure; and the u.se of .student 
evaluations and other evaluation tools by pcer-re\‘iew com- 
mittees. 

C'.ol leges and uni\‘crsitie.s rely on the judgments ol’ internal 
and external peers to a.sse.ss the cjuality of a facult\' mem- 
ber's .scholarshij'). teaching, and serv ice and to recommend 
whether reappointment, jxomotion, or tenure should be 
granted (Kaplin and Lee 199S). l.ntil recently fac'uliy mem- 
bers iLsually were not given acce.ss to these ev aluations, and 
evaluators were a.ssured of confidentiality. In fact, some 
evaluators refu.sed to jxovide* candid evaluations unless they 
were promised confidentiality. During the last 10 years, 
in.stitutions have been compelled by courts to di.sclo.se peer- 
review materials in the processing of discrimination com- 
plaints (Brown and Kurland 1993). faculty members and 
admin i.strators involved in the evaluation of unsucce.s.sful 
candidates for reappointment, jxomotion. or tenure have 
been a.sked to provide depositions, answer interrogatories, 
or .surrender information within their control (Kaplin and 
Lee 1993). 

In 1990, the Supreme Court rejected a claim to an iastitu- 
tional privilege from disclosure of confidential peer- review’ 
materials. Prior to 1990, the federal and stale courts had 
been divided regarding this issue. I'oday, courts general !>’ 
agree tliat faculty members charging discTimination can have* 
acce.ss to all documentation in their files and perhaps in 
other faculty members’ files as well if the information is 



In 1990, the 
Supreme Court 
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relevant to their complaints (Brown and Kurland 1993). The 
AAUP also has called for disclosure of this material. 

In any litigation, each party is allowed to prepare for trial 
by obtaining information about the other party's case. This 
in formation -gathering process is called *‘disco\ery.** 

Through discovery, each party can obtain information 
through depositions, written interrogatories, production of 
documents, physical or mental examinations, and the like. 

In a federal discrimination lawsuit, the faculty member alleg- 
ing discrimination can discover any “nonprivileged” material 
that is relercintxo the charges, and this may include peer- 
review materials. The courts and the Federal Rules. of 
Hvidence, which govern discoveiy in federal litigation, do 
not favor privileges that keep information confideritial. But 
courts have the authority to recognize prix ileges on a ca.se- 
by-ca.se basis (Baglione 1987). 

In 'Fitle VII ca.ses, the FFOC may be in\’e.stigating the 
matter as well. 'Fhe EFOC’s discover^' rights are broader 
than those of individual faculty members. This is Ix'cau.se 
Congre.ss wanted the EEOC to ha\ e extensive access to evi- 
dence to eradicate employment discrimination (Barrow 
1990 ). Courts also have const med the relevancy require- 
ment ver^' broadly in EF'OC in\'estigalions, thereby allowing 
acce.ss to a great deal of peer-review materials which might 
provide evidence of discrimination (Baglione 1987), If an 
institution refu.ses to disclose the peer-review materials, the 
EEOC has the authority to i.ssue a subpoena and to sue the 
institution in federal court to enforce the subpoena (Barrow 



Arguments For and Against 
Disclosure of Peer-Review Materials 

Faculty members challenging a negative employment deci- 
sion and the EEOC^ inve.stigating charges of discrimination 
must rely on acce.ss to confidential peer-review materials, 
prompting iastitutions to argue that this information mu.st be 
pri\'ileged against disclosure to ensure the integrity of the 
peer-review' sy.stem (Baglione 1987), In.stitutions often claim 
that maintaining the confidentiality of j'leer-review evalua- 
tions is e.ssential because the promotion and tenure proce.ss 
needs candid ev aluations from reviewers, and this can only 
be acx'omplished when evaluators are a.ssured of confiden- 
tiality. 
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In addition to maintaining the integrity of the peer-review 
system, institutions liave requested a qualified privilege to 
keep peer-review materials confidential on the grounds that 
liberal discovery^ rules allow faculty members or the EHOC to 
demand production of too many documents relating to reap- 
pointment, promotion, or tenure evaluations, and this pro- 
duction will have disrupti\e and burdensome effects on 
institutions (I^aglione 1987). Funhermore, when a faculty 
member seeks access to the personnel files of other faculty 
members for comparison, the disclosure may cause ‘ bad 
blood" in the department, embarrassment to others, and 
damage the reputations of faculty members not in\'olved in 
the lawsuit (see Chrotikle of Higher Fxiiiccuion. Feb. 3. 



Colleges and universities also have claimed a privilege 
protecting the confidentiality of peer- review materials on 
constitutional grounds. lastitulions have argued that the 
peer-review .sy.stem seizes important academic freedom 
interests. l*he Supreme Court recognized the First 
Amendment right of institutional academic freedom in 
Sweezyvs, Seiv Hampshire and Keyishici}i rs. Board 
of RegO}its{ 1967). Academic freedom includes the right of 
colleges and universities to decide, on academic grounds, 
who may teach. The proce.ss of deciding who may teach 
neces.sarily requires the reappointment, promotion, or tenure 
process, and to maintain the integrity of this proce.ss. confi- 
dentiality is needed to ensure that evaluators are candid 
(Olswang and U‘c 1992; School Lair Reporter December 
1994). Confidential peer re\'iew, therefore, serxes important 
academic freedom interests. 

1‘here also are arguments in fax’or of disclosing peer- 
review materials. F'aculty members who believe they ha\ e 
bee ' discriminated again.st are able to determine whether 
they have a legal claim if they have acce.ss to this informa- 
tion. Also, evaluators should be held accountable to the 
iastitution and to the faculty members invoked by di.sclosing 
their evaluations (.see (x)ates 199S). Faculty members also 
should have the .same rights as many employees in nonacad- 
emic public organizations, who have the right in a number 
of .states to inspect their personnel records (.see Olswang 
and Lee 1992). Furthermore, disclosing this information to 
the faculty member on recjuest actually may avoid potential 
lawsuits, since the faculty member may find that the reasons 
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for the negative decision are valid. Finally, disclosure f this 
information forces e\'aIuators to he honest and forthright 
(Coates 1995). and encourages them to base their decisions 
upon specific examples to a\‘oid the po.ssihility ol being 
charged with di.scriinination. 

Soivio scholars al.so have questioned the need for an 
aciidemic freedom privilege (see DeLano 19H"^). The.se 
scholars ha\ e contended that the academic freedom to 
decide who may teach means only that in.stitutions may 
determine w ho may teach on academic ^nnnids. A deci- 
sion based upon discrimination or one that cen.sors free 
speech is not entitled to constitutional protection, and the 
only w ay to determine w hether the institution s decision is 
based upon academic grounds is to examine tlie materials 
u.sed to make the decisions. A privilege keeping peer- 
re\ iew materials confidential may gi\ e colleges and universi- 
ties more than the fieedom to decide w ho ma\' teach: it al.so 
gives them the freedom to base tlieir decisions upon any 
grounds, including discrimination or political or religious 
aitiliation and other illegal grounds. 

Despite the arguments in fa\‘or of protecting peer-re\‘iew 
materials from being disclo.sed to faculty members challeng- 
ing negative reappointment, promotion, or tenure decisions, 
the current judicial trend allows faculty members acce.ss to 
this information, especially in employment-discrimination 
litigation. 

Peer Review and the Courts — A Short History 

In 1900. the Supreme C>ourt decided tliat at least as far the 
Id'XX* was concerm*d institutions of higher education could 
not claim a privilege ol confidentiality in di.scrimination cas- 
es. ]\\ I 'nil viyiiy of PantsyU v// / ia i x. /:*. /:*. O. C ( 1 990 ), the 
Supreme Clourt upheld the Hh'OC s suhj')oena of various 
peer-review materials. Prior to this case, courts were divid- 
ed on the i.ssue of whether academic in.stitutions enjoyed a 
pri\ ilegc protecting confidential peer e\ aluations from dis- 
closure. 'I he Supreme C^ourt made it clear that such a privi- 
lege could not be available to fru.strate the HfXX'/s obligation 
to eradicate di.scrimination in (acuity employment. Ibday. 
courts seem fairly consi.sient in giv ing actvss to peer-review 
materials in ca.ses alleging discrimination (Hendrick.son 
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df;ill with iv(|uc.sls for disdosua* of |Xvi-rc*vic\\' materials 
by t.Kulty members or the IdXK! in three ways: They grani- 
vi\ a (jualified privilege proleeting sudi materials; they bal- 
aiKc*d the atadeniie freedom and edueationai-exeellenee 
interests against the need to faiiiy investigate diarges of 
disc hmin«ilion: or they rc*jeeted any institutional argument in 
ra\(»r of dis^.losiirt‘. I’ol lowing is a summary of some of tlie 
m.ij< u kases dealing with this issue. 

I‘he first major ease dealing with tlie disdosure of peer- 
review materials was /;/ A'e Ditnunii 19H1 ), whieli rejeeted 
sudi a privilege In this lase. James Diiuian. a nxmlxT of 
the (.olk'ge ol rdtuation s Promotion Review Committee at 
the \ mvcastiv of(H*oigia, refusetl to answer (juestions 
regaiding how he voted on vi t'>romotion applieation. 

Dinn.m apj>ealed his eonviiiion, iiaiming an aeavlemie 
trev^dom privilege** I'lie Court ot .Appeals for t lie f’ifth 
( ire ml held that no siu h privilege existeel. stating that 
aiaele inie he'etlom. though important, eannot eause other 
mte*re*sis (eraelieatmg e*mployment eliseriminalion or freedom 
of speveh. for example) to be* frustrate'el. 

In (iravrs fitnini nf I li^^hcr r.du^jdUuti. (dty ojWcir )\n'h 
( lusji. the* Court of Appe'als for tlie Seeonel Careuit lield that 
the* elextsioii of whetlu*r to diseiose eonfide*ntial pe*er-iev ie'vv 
nute-iials leHjmie s .j ixilaiieing of e ( »mpe*ting inte*rests. An 
-Mruan .Nmeriean mstruetor at LaCuaielia Ciommunitv- 
( .ulleges busiiH*ss elivision ele*nie*d promotion to assistant 
pM)te*ss<n (in several oeeasions aske*el the* eourt to eompel 
tvvit meinbe'is (»1 the* personae*! eommitle*e* (one* of whom 
was the e luir of his elepartment) to disc lose how they vote*d 
m fits case* ((he faculty nie*tnbe*rs daitiie*d an acaelemic* 
tiee ddni priv ile*ge* I t.onee*ined that Crav' would riot be able 
t<» piove* intentional dtse rimination without knowing how 
llu'se faeultv membe*rs voteel. the eourt adopte*el the AAl P\s 
s(»lution ( »f a bal.meing test, taking into c onsideratiori fac tors 
iiu hiding vv bethel the* eaiielidate reevived a meaningful 
sta(eme*nt of re*asun‘ from the* pe*er-re*vievv commillee and 
was afforded pioper intramural grievance* proce*dure*s. The* 
court believed this solution struck an appropriate balance 
lH'twec*n ac adc*mic freedom and an individual '' right to fair 
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consideration on the other In this case, the court tipped the 
balance toward discovery. 

Although the court in Gray held in favor of disclosure, it 
indicated that if the institution provided an unsuccessful 
tenure candidate with a meaningful statement of reasons, 
that factor would weigh heavily in balancing whether to 
protect the committee members' votes and other peer- 
review materials from disclosure. In E.E.O.C. vs. University 
of Notre Dame Dll the Court of Appeals for the 

vSevcnth Circuit took a stronger stance in protecting peer- 
review material from di.sclosure by holding that colleges and 
universities had a qualified privilege again.st disclosure of 
peer-review materials. The KHOC had attempted to obtain 
peer-review materials in a race-di.scrimination claim. The 
court stre.ssed the importance of confidentiality in the peer- 
review proce.ss and held that before producing the files to 
the FFOC, the university should be permitted ia redact all 
identifying information, and the release of further informa- 
tion must be ba.sed on a finding of “compelling need.” 

I'he Court of Appeals for the I'liird Circuit, however, 
rejected the ciualified-privilege argument and the balancing 
test. In E.E.O.C. vs. Eraiiklin and Maishall College 
the KFOC sought enforcement of a subpoena for a number 
of documents in a national -origin discrimination claim, 
including tenure-recommendation forms prepared by faculty 
members; annual evaluations; letters of reference; evalua- 
tions of the faculty member's publications by outside 
experts; and all notes, letters, memoranda, and materials 
considered during the tenure deeisiem, I'he cx)urt, acknowl- 
edging the potential burden on the peer-review process, 
held in favor of the EHOC, noting that since Congress did 
not exempt academic institutions from Title VII s prohibition 
against discrimination, tlicy were subject to FHOC investiga- 
tions. 

Courts appeared to move away from granting a cjualifiecl 
pri\ilege against disclosure of peer-review materials. In 
Jachson vs. Harvard University { 1986)*, the court held the 
faculty member was not entitled to discover the identities of 
evaluators without showing a "particularized need” sufficient 
to overcome the university's (jua lifted academic freedom 
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privilege, nor was she entitled to discover information 
regarding the selection of students and nonfaculty employ- 
ees or the tenure decisions of faculty members at other 
schools in the university. The court held, however, that she 
was entitled to additional information not found in the affir- 
mative-action reports, the information n arding tenure can- 
didates for the past 10 years, including the tenure files of 
men granted tenure during that period (with the names 
redacted), and the records of complaints by business -school 
faculty members. 

The Jackson court acknowledged the existence of the 
qualified privilege, but such a privilege was rejected by a 
New Jersey Court in Dixon vs, Rutgers { 19^1), Dixon, an 
African-American female assistant professor in the College of 
Arts and Sciences, was denied tenure because of w'hat she 
claimed was gender discrimination. Dixon requested infor- 
mation contained in her promotion and tenure file. The 
court held that academic freedom privilege did not protect 
the confidentiality of material contained in promotion pack- 
ets of faculty members of the .state university in the face of a 
gender-di.scrimi nation challenge. In Orbovich vs, Maca tester 
Co//e^e( 1988), a court ordered the disclosure of the compar- 
ative evidence (the personnel files of other faculty members) 
because that evidence is rele\'ant in a ca.se alleging gender 
discrimination and rejected the college’s argument that the 
production of this material was too burdensome, holding 
that the college must prove that the burden was “unrea.son- 
able." Neverthele.ss, the court recognized the confidential 
nature of the personnel files and issued a protective order 
that barred further di.sclosure without court approval. 

As the.se ca.ses indicate, the federal courts were not in 
agreement regarding the disclosure of peer-review materials. 
Some .scholars argued that the lack of harmony among the 
courts created problems for academic decisionmakers who 
lacked the .security of assured confidentiality before making 
candid appraisals ^see I^main 1987). This lack of agreement 
and the ensuing confusion for the institutions, faculty mem- 
bers alleging di.scrimination, and the HFX)C led the Supreme 
Court to accept the appeal of l’}iUviSity of Pewisylranki, 
which had been ordered by the lower federal courts to turn 
over peer-review materials to the in a complaint alleg- 

ing gender and national-origin di.scrimination. 
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University of Pennsylvania vs, E,E,0,G (1990) 

In Ihiiivrsity of Pe)imy!vania, the university asked the 
Supreme Court to hold that academic institutions had a qual- 
ified pri\’ilege against disclosure oF confidential peer-review 
materials, Although the pri\ilege was specifically requested 
in Title VII cases, it probably also would apply to other situ- 
ations in w hich faculty members were denied reappoint- 
ment, promotion, or tenure, including \ iolations of academic 
freedom, breach of contract, and other such litigation (see 
Rabban 1993).. 

In 19S5, the Tnix ersily of Pennsylvania denied tenure to 
Rosalie 1'ung, an associate professor in the Wharton School 
of Business. Tung filed a Title VII discrimination claim with 
the EEOC, alleging gender and national-origin discrimina- 
tion. She stated in her charge that she had been sexually 
harassed by her department chairman and that after she 
insisted theif relationship remain professional, he submitted 
a negative letter to the unh ersity's personnel committee. 

She also claimed that her qualificatic^ns were * ec|ual to or 
better than” those of five named male faculty members who 
had receiv ed more favorable treatment, Tung noted that 
faculty members in her department had recommended her 
for tenure; that she had been giv en no reason for the deci- 
sion against her; and that she had discov'ered that the per- 
sonnel committee attempted to justify its decision ‘on the 
ground that the Wharton Schoc)l is not interested in China- 
related research,” which she claimed meant that the .school 
did not want a "Chinese-American, Oriental vv'oman in their 
school” (p, 184). 

The EEOC undertook an inv estigation into the charge and 
requested a v ariety of information froin the university. 

When the university refused to prov ide some of the informa- 
tion. the EEOC issued a subpoena seeking, among other 
elements, I’ung’s tenure-review file and the tenure files of 
the five male facultv' members identified in the charge. The 
university contended that certain items in the subpoena 
were ’confidential jx*er-rev ievv information,” specifically, 
confidential letters written by ‘l ung's ev;iluators; the chair- 
person's letter of evaluation; documents reflecting the inter- 
nal deliberations of the tenure committees; and comparable 
portions of the tenure-review files of the five males. When 
the university refused to comply with the subpoena, the 
EEOC sued to enforce its subpoena. The lower federal 
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courts ordered the university to comply with the sui:>poena. 
and the Supreme Coun accepted the university's appeal. 

The university contended that the EHOC should be 
required to seek a judicial finding of "particularized necessi- 
ty," beyond a showing of mere rele\ ance, before the peer- 
review materials are disclosed (essentially what the court in 
ihiivo'sity oJWotre Dame Du Lac [19831 had decided). To 
support this request, the university raised essentially two 
claims. First, it urged the court to recognize a qualified 
common-law privilege against disclosure of confidential 
peer-review materials. I'his assertion was grounded in the 
Federal Rules of Evidence permitting courts to recognize 
privileges on a case-by-case basis. The university claimed 
that this privilege was nccc.ssaiy to protect the integrity of 
the peer-review process, which in turn is central to the 
proper functioning of colleges and universities. The 
Supreme Court refused to recognize such a privilege 
because Congress had considered these cc^ncerns but did 
not provide the privilege. By extending I'itle \'II to institu- 
tions of higher education and pro\'iding broad FFOC sub- 
poena powers, the court reasoned. Congress did not see fit 
to create a privilege for peer-review materials. I'urthermore, 
to enable the FFOC to make informed decisions at each 
stage of the enforcement process, I'itle VII confers a broad 
right of access to relevant peer-review materials. At the 
same time, 'fitle VII had pro\'isions prex enting the FFOC 
fn>m making confidential materials public, ’fhe Supreme 
Court noted that: 

disclosure of peer-rerietr materials trill he uecessary in 
order f(n' the IldiOCi to determine trhether ilk\iial discrimi- 
nation has taken place. Indeed, if there is a "smoking 
^un " to he foitnd that demonstrates discrittiination in 
tenure decisions, it is likely to he tucked airay in peer- 
rerieir files ( p. S<S i ). 

Imj')osing a re([uircment on the F1X)C that it demonstrate a 
,spccific reason for disclosure beyond a show ing ol' mere 
relcx ancc. the court reasoned, would |')lacc a substantial 
litigation-produc ing obstacle in the way of the IdlOCVs 
efforts to inve.stigatc* and remedy alleged discrimination: a 
university faced with disclosure might u,sc the prix ilcge to 
fru.strate the Id-OC's mis.sion. ’fhe Supreme Court was rciuc - 
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tant to place a potent weapon in ihe hands of employers 
who have no interest in coniplying voluntarily with the act 
and who wLsh instead to delay investigations by the EEOC, 
The Supreme Court also rejected the University of 
Pennsylvania's second claim: that it had a First Amendment 
right of academic freedom against wholesale disclosure of 
the contested documents. The university contended that it 
exercises the right of determining, on academic grounds, 
who may teach through the process of awar^^irxg tenure 
The peer-review process is the most iir^portant element of 
the tenure .sy.stem, and it requires candid and detailed evalu- 
ations from internal and external review’ers. Because evalu- 
ators traditionally have been provided with assurances of 
confidentiality to ensure candor, requiring disclosure of 
peer-review evaluations without compelling reasons would 
undermine the tenure proce.ss, thereby infringing on 
academic freedom. Furthermore, the university claimed that 
di.sclosure of this information would result in a “chilling 
effect” on candid evaluations and, as a result, the quality of 
the evaluations would decline and tenure committees iio 
longer would be able to rely on them, Di.sclosure of peer- 
review' materials al.so w^ill lead to divisiveness and tension 
among the faculty, placing a strain on faculty relations and 
impairing the “free exchange of ideas” that is the “hallmark 
of academic freedom” (pp, 585-6), 

The Supreme Court disagreed. First, it believed that the 
uniN’ersity's argument w'as misplaced. The cases ensuring a 
First Amendment right to academic freedom involved gov- 
ernmental attempts to control or direct the content of the 
speech engaged in by the university or those affiliated with 
it, 'Hie EEOC was not attempting lo regulate the content of 
the university's speech; it w as not providing criteria the uni- 
N'ersity must u.se in .selecting faculty members, nor w'as it 
preventing the university from using any criteria it washed, 
except tho.se prohibited by Title VII, 'fhe court determined 
that the university's claim “did not fit neatly w’ithin any right 
of academic freedom,” and w'hat tiie university sought was 
an expanded right of academic freedom, 

'rhe ('ouit al.so rejected the university's contentions regard- 
ing the impact of disclosure on the peer-rev icwv proce.ss, 
referring to these arguments as “extremely attenuated,” 
“remote,” and “speculative. ' 'Phe court, in other words, was 
not convinced that di.sclosure w'ould undermine academic 
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freedom or the peer-review process, noting that confidentiali- 
ty is not the norm in all peer-review systems, and that some 
disclosure also would take place if the university's request 
was adopted. Furthermore, the court \\ as not convinced that 
academicians would be less candid or honest in ex'aluating 
candidates for reappointment, promotion, or tenure: 

Fincilly, uv are not so ready as [the ufiivenity! seems to he 
to assume the ivont about those in the academic commii'- 
tiity. Although it is possible that some evaluators may 
become less candid as the possibility of disclosure i)ic reus- 
es, othen may simply grouiid their evaluations in specific 
examples and illustrations in order to dejlect potential 
claims of bias or unfairiwss. Not all academics will hesi- 
tate to stand up and be counted when they evaluate their 
peenip. S88), 

It can he argued that this ruling is limited to the specific 
issue before the court: w'hether the EFX)C in a Title VII 
investigation was required to show a “particularized necessi- 
ty' to have access to tenure-review files rather than merely 
demonstrating that the information w as "relevant ” to its 
investigation (Olswangand Lee 1992; School Law Reporter 
December 1994, p. 2). Furthermore, few faculty members 
actually wall find in these materials the type of information 
they need to conclusively prove discrimination, and courts 
are highly deferential to academic decisions anyway, espe- 
cially if the peer-re\'ie\v committees voted against reappoint- 
ment, promotion, or tenure (Olswang and Lee 1992), 
Nevertheless, the Vnivetsity of Pennsylvania cixse is 
important because it appears to permit access to confidential 
peer-review materials upon the filing of an HKOC complaint, 
and it gives the KFOC the right to discox'cr confidential 
information contained in other faculty members* files. 
Clearly, colleges and universities no longer can assure peer 
evaluators total confidentiality, and they should guarantee 
that these evaluations are well documented and supported 
by ample evidence (Olswang and Lee 1992). Furthermore, 
even though this case invoked an FFOC subpoena, faculty 
plaintiffs also are likely to be entitled to peer-review' infor- 
mation, including letters from outside c*valuators, written 
recommendations of departmental or other committees, and 
other relevant information (Kaplin and Lee 199S). 
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This case also is indicative of the courts’ belief that the 
interest in preventing discrimination outweighs the institu* 
tions* interests in keeping peer-review information confiden- 
tial, Many scholars still believe that disclosure of 
confidential peer-review materials will prevent candid evalu- 
ations of candidates, an argument the Supreme Court reject- 
ed by indicating that potential disclosure will only force 
evaluators to pro\ade specific examples in support of their 
recommendations. Regardless, courts are reluctant to privi- 
lege this information in discrimination cases, believing that if 
any evidence of discrimination exists, it is likely to be found 
in peer-review materials. Research indicates, liowever, that 
in the few ca.ses in wiiich faculty members prevailed in dis- 
crimination cases, the information contained in peer-review 
files was not vital to the resolution of the cases (Olswang 
and Lee 1992). Furthermore, the research does not suppoil 
the perception that granting greater access to peer-re\ iew 
materials will significantly increase the tenure rates at many 
colleges and universities (Hednash 1991). 

Some .scholars belie\*e the l=ni\ ersity of Pennsylvania's 
academic freedom claim, if accepted, wcnild have actually 
hindered academic freedom. Frost contended that the uni- 
versity’s insi.stence on a confidential peer-review proce.ss 
actually works again.st academic freedom ( 1991 ). Academic 
freedom. Frost argued, was developed w ithin the context of 
individual rights and stres.sed the importance of open and 
free incjuir^', and it was; 

couvoliitcd to strnctitrc the temnv /;/*oc(W so as to restrict 
oj)eu debate atul incjitify on the assaminkni that an ope// 
jjrocess mi^ht reduce candor and then use academic 
freedom doctrine to sn/)/>ort that l(\i>ic. A confidential 
heer-revieir [process makes o[Kni debate impossible because 
it restricts relevant infonnatioir and thus free exchanp^es 
to a limited group (fscholais. A more open procedure. 

It 'ith pa rt icipa / its e.\p/*e.v.s7*/ /,i^ and si ipporti i ig respoi isible 
opinions, ivonld seem to he more in harmony irith the 
scholarly mission of the iniireisity{\'). .'^■*9). 

Access to committee deliberations and actual votes 

Faculty members have been gi\en access to promotion and 
tenure committee deliberations and the actual votes of 
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reviewers, hi Re Dinnan (1981) dealt with this very issue, 
and the court indicated veiy little patience for an argument 
claiming that disclosure of a promotion and tenure vote 
would undermine the peer-review procevss, and for those 
who claim such a privilege: 

No one compelled Professor Di}incin to take part in the 
tenure decision process. Posons occupying positions of 
responsihilitw like Dinnan, often must make difficult 
decisions. Ihe consequence of such responsibility is that 
occasionally the decisionmaker will be called upon to 
explain his actions. In such a case, he must have the 
courage to stand up and publicly account for his decision. 
If that means that a few weak-willed individuals will he 
deterred from sen'i}ig in positions of public trust, so be it: 
society is better ojf u Itboiit their sen ices. If the decision - 
maker has acted for legitimate reasons, he has nothi)ig to 
fear, VC’e find noth i t ig heroic or noble about IDi nnan 'si 
position; u'e see only an attempt to avoid re,sponsibilityfor 
his actions. If I Din nan I was unwilling to accept responsi- 
bility for his actiotL'i, he should )wver hare taketi pad hi 
the tenure decision-making process. However, once he 
accepted such a role of public trust, he subjected him, self to 
explaining to the public and any affected individual his 
decisions and the reasons behind tbemiy). 432). 

Some C 0 U 1 IS have denied access to committee deliberations 
or the actual votes of committee members. For example, in 
Desimone vs. Skidmore College i 1987). the court refused to 
grant the faculty mtanber access to committee deliberations 
becau.se the committee twice had ruled in the faculty mem- 
ber's favor, and it was the dean who denied the faculty 
member tenure. Despite Desimone, couns have been will- 
ing to grant access to these materials because they are con- 
sidered necessaiy to sustain charges of discrimination. In 
0'm)'(l982). discussed previously, the court determined that 
disclosure of committee members* \otes w as necessaiy in 
light of the institution's refusal to provide meaningful rea- 
.sons for a negati\e j'>rom()tion decision. In the Iwanklin 
and Maishall College ca.se, the court granted acce.ss to 
this material citing In Re Dinnan as persua.sive. \w Jackson 
( 198C)). the court granted acce.ss to the deliberations of the 
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tenure committee. And in University of Pennsylvania 
the vSupreme Court indicated that such information should 
be available to the EEOC if it determines it to be relevant. 

Committee members who refuse to disclose their votes 
when ordered by a court face the .same consequences that 
Dinnan faced: a contempt citation, fines, and jail time. In an 
intere.sting note, despite the ruling in the case Dinnan still 
refused to disclo.se how he voted, and the court ordered him 
jailed; he arrived at the jail dre.ssed in full academic regalia 
(Kaplin and Lee 1995). 

Alternatives to full disclosure 

The Federal Rules of Evidence also permit courts to issue 
protective orders that protect a party from annoyance, 
einbarra.ssment, oppre.ssion, or undue burden or expen.se 
(Barrow 1990). E\ en if the in.stitution must disclo.se peer- 
review information, it may .seek a court order allowing limit- 
ed disclosure. A protective order, for example, may allow* 
the in.stitution to redact the files or to limit acce.ss to tho.se 
individuals directly involved in the litigation (Barrow 1990; 
DeLano 1987; Parlain 1987; Weeks 1990). A protective order 
allows faculty members a fair opportunity to prove their 
charges but not be too broad. 

1 1 le I h i i i'ersity of Pen / isylva nia case d i d not address t he 
i.ssue of w^hether identifying information can be redacted. 
Colleges and universities may be able to redact the names 
and any identifying information of peer rex iew^ers before 
permitting the EEOC acce.ss to the files. Therefore, a de 
facto qualified privilege .still may exi.st (Fro.st 1991). 

Although, as Kaplin and Lee pointed out, the court's lan- 
guage upholding the EEOC's need for “relevant*’ information 
suggests that if the EEOC a.s.serts that the identifying infor- 
mation is relevant, acce.ss w'ould have to be provided (1995). 

Redaction might .ser\x' the purpo.ses of all parties in a 
di.scrimination litigation (Barrow^ 1990): The faculty member 
and the EEOC: would have acce.ss to the evaluations, and the 
in.stitution still would protect the identities of the review^ens, 
maintaining some le\*el of confidentiality. Fuilhermore, one 
can argue that the identities of review^ers are irrelevant in a 
di.scrimination law-suit. The identities of extcTiial reviewers 
may be particularly irrc‘le\^ant because even if there is proof 
of di.scrimination in these evaluations, it is the in.stitution. 



not the reviewers, who actually make the decision (see 
Baglione 1987). 

Redaction, though arguably preferable to full disclosure, 
does not solve all the problems. As Barrow indicated, facul- 
ty members in .small departments probably would identify 
the evaluator by the writing style, handwriting, or print type 
of a document (1990). Redaction, therefore, may not protect 
the identity of reviewers in all cases. Furthermore, colleges 
and universities may redact more than the identities of 
reviewers, making discrimination more difficult to prove. 

On occasion the EEOC may be able to argue that redaction 
is u.seless; this is particularly tme if the faculty member 
believes that specific people intentionally discriminated 
against him or her. and the faculty members attorney wishes 
to interrogate them. 

Courts are reluctant to allow in.stitutions to protect peer- 
review information when allegations of discrimination are 
made. Since the Supreme Court lias made it clear that no 
common-law or academic freedom privilege exi.sts, an insti- 
tution s only recourse may be a state law protecting the 
disclo.su re of this kind of information. As we will di.scu.ss in 
the next .section, .some states provide .some protection, but 
many .states do not. In.stitutions wishing to avoid di.sclosure 
of confidential peer-review materials may ha\ e to lobby 
their state legislators for .statutoiy protection (Barrow' 1990). 

State Law and the Peer-Review System 

For many public institutions (and .some private ones as 
w'ell), of Pe}i}isyliri>iia h:\s little significance .since 

their .states' laws have been interpreted to permit acce.ss to 
personnel files. Administrators and faculty members 
involved in the reappointment, promotion, and tenure 
proce.ss should understand the extent to w hich their states 
protect confidential peer-re\ iew' materials. Many states ha\ e 
employee ‘'right-to-know ' laws wliich grant employees the 
right to in.spect their personnel files. These laws, however, 
usually exempt "reference letters." Many .states also have 
open records laws (often referred to as “sunshine laws") 
w hich permit acce.ss to public documents imle.ss the docu- 
ments are exempted from di.sclosure. One exemption might 
be personal information w hich, if di.sclo.sed. w'ould violate 
an employee's right to privacy (see Olsw'ang and Lee 1992). 
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Employee right-to-know latvs 

Employee righl-to-know laws ha\*e lx*en used successfully to 
gain access to a faculty member's personnel file, for exam- 
ple, the state of Penasylvania's law guaranteeing faculty 
members the right to inspect their personnel files was used 
successfully in two 1988 cases to gain access to peer-review 
m a teri a Is . In Pen i nsyh >a nia State I ■) i ii 'C/x / ty i y . 

Commotm ea Ith of Pen t isyh ki nia. Depci fi t neu t cf Im hor a rid 
I ml list ly. Bureau cf Ixihor Standards the court held 

that the Penn.sylvania Personnel Files Act requiring the dis- 
closure of “performance evaluations” includes tenure 
reports. Although the law exempted “letters of reference." 
the court determined that tenure re\ iews are performance 
e\aluations. Also in Lafayette College vs. Commonu'ealth of 
Pcwisylvauia. Depaiimeut of Labor and Industry, Bureau of 
Labor Standards the court determined that a faculty 

meml')er denied tenure was entitled not only to his tenure 
file but also to the letters by externa, scholars e\^aluating a 
manuscript authored by ihe faculty member. The bureau 
determined that these materials were performance evalua- 
tions, The court upheld that bureau’s determination and 
rejected the college's arguments that the tenure reports and 
the letters of evaluation were "letters of reference" and thus 
exempted from the Personnel Files Act, 

In other states, these cases may be decided differently. 

For example, in Muskoritz vs. Lubbers (1990), a Michigan 
court exempted some peer evaluations from di.sclo.sure. rul- 
ing that a letter from a dean to the provo.st regarding a facul- 
ty member's performance was exempt from the .state's 
right -to- know act (Kaplin and Lee 1995), The court charac- 
terized the letter as a “staff planning document," one of the 
exemptions to the law. It also ruled that the names of peo- 
ple who prepared the e\ al nations, and other identifying 
information, were exempt from the law as “employee refer- 
ences supplied to the employer" and could be redacted from 
the documents submitted to the faculty member (Kaplin and 
Lee. p, .T56). 

In California, faculty members would have a m(')re diffi- 
cult time gaining acce.ss to their personnel files. In Sc barf 
vs. Rep,ents of the ( hiiversity of California (1991), six faculty 
members denied tenure and promotion and the American 
Federation of 1'eachers sued the University of California 
claiming that the .state's Education Code gave faculty mem- 
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bers complete access to their personnel files. The court held 
that given the University of California’s constitutional auton- 
omy, the state’s right-to-know law was inapplicable. The 
court also held that faculty members involved in the peer- 
review process had a state constitutional right to prh acy — 
in effect, the right to privacy protected peer-review materials 
from disclosure. Furthermore, the court was persuaded that 
the faculty members were provided w ith a comprehensive 
summary' of the peer-review material. 

As indicated in ScharJ] a state’s right-to-privacy laws ma\' 
protect peer- review' materials from disclosure, but this right 
is not absolute. In Board of lmstee:s rs\ Superior Couri 
(1981). the court denied a former Stanford profe.ssor’s 
reque.st to inspect the personnel records of certain faculty 
memhers on the ground that the professor had not demon- 
.strated sufficient relevance or necessity outweighing the 
faculty members* constitutional guarantee of privacy. The 
court indicated, however, that legitimate claims of discrimi- 
nation or violations of free speech may provide the “necessi- 
ty” outweighing other faculty members* right to privacy. 

Allegations of defamation or other torts do not outweigh 
the right to privacy. In Kahn /'s. Sapenor Coin1 of the 
Coufity of Sc4rita (dara{\^)\M), Ivor Davies was denied the 
McDonnell Chair of Ka.st Huropean Histoiy^ by the histoiy 
department at Stanford University, even though a search 
committee had recommended him for the position. The 
provost agreed to provide Davies with a written summaiy of 
the grounds for the decision, but Da\ ies filed a defamation 
law'suit against Kahn (w'ho w'as a department faculty mem- 
ber), other faculty members of the history department, and 
unnamed people who submitted references to the commit- 
tee. Davies .sought to have Kahn and others discIo.se how 
they voted, the motives for the votes, and the contents of 
comments made during a faculty meeting (during which 
Davies claimed he w'as defamed). The court found that 
California’s right to privacy protected Kahn and the peer- 
review files from di.scovely^ California’s right to privacy, the 
court held, protects against both public and private inva- 
sions of privacy, but it is qualified — courts wall not enforce 
the right against compelling state interests that outw*eigh the 
right to privacy (torts such as defamation are not compelling 
enough, but violations of con.stitutional or civil rights might 
be). The court al.so w’as convinced that Davies was suffi- 
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ciently provided with a comprehensive vSummary of the rea- 
sons for the denial. 

Employee right-to-know laws, therefore, guarantee faculty 
members in some states access to their personnel records, 
which may contain confidential peer-review materials. In 
.some states, ho vv ever, the right to privacy (of peer review- 
ers) may prevent faculty members challenging a negative 
reappointment, promotion, or tenure decision from having 
acce.ss to confidential peer-review materials. But even in 
these .states, the right to privacy may be outweighed by 
legitimate claims of constitutional or civil rights. In all ca.ses, 
institutions should provide faculty members with a compre- 
hensive summaiy of the reasons for the decision. 

State sunshine laws 

Faculty members al.so have used .state open-records laws to 
gain acce.ss not only to their files but t<^ the files of other 
faculty members to determine whether they were tn .ited 
fairly in an employment decision. .Some state courts have 
interpreted the.se .statutes as permiuing acce.ss to the .sub- 
.stance of the peer-review decision, although the names and 
other identifying information of the review'ers may be pro- 
tected from disclosure in some states (Olswang and Lee 
1992). 

In Suae Kx ReL James vs. Ohio Stcae I 1994). the 

Supreme Court of Ohio held that materials contained in pro- 
nuaion and tenure files maintained by the uni\'ersity are 
j')ublic records sul'>ject to disclosure under the Ohio Public 
Hecords Act, William Calvin James, an a.ssistant prcfe.s.sor in 
the department of geological .sciences, sought acce.ss to ancl 
copies of recx)rds contained in promotion and tenure files 
maintained by the university. Tlie dean of the college of 
math and physical .sciences t)ffered James acce.ss to a redact- 
ed version of James* own promotion and tenure file but 
refu.sed him acce.ss to any other faculty member's file. The 
dean al.so refu.sed to provide James with acce.ss to the chair- 
per.son’s evaluation letter and any information that might 
reveal the identity of per.stms evaluating James' work, James 
sued to compel di.sclosure oi the disj juted information. 

'I'lie university claimed that the records should be redact- 
ed to proitx t the e\'aluators' nanK*s. and that disclo.sure 
would sub.stanlially infringe on the university’s con.si it ut ion- 
ally protected right to academic: freedom, 'I'he cxnirt rejected 



the university's academic freedom argument essentially for 
tile same reasons that the U.S. Supreme Court did in 
Vtiitvmty (if I\*>i)isylvct>iict\ speeifically. the eourt determined 
that the issue w as not whetlier the university is pei mitted to 
decide on academie grounds who receives promotion and 
tenure hut whether the of those decisions are public. 

Tile court rejected the argument that the integrity of the 
peer-review system would he undermined hy a faculty 
nieniix'r's access to personnel files. The court noted that 
scholars routinely evaluate each other's work in such public 
forums as conferences and journals, hut even if the system is 
undermined hy disclosure ol' peer-review' materials, this was 
a matter for the legislature to correct, not the courts. The 
court also noted: 

hi (U/dititfii. it is ironic that the aniiVi'sity here ai[i>aes that 
licadewic freedo))! is challen^t>ed hy the disclosure of the 
diKunwnts. ft sivnis the antithesis of academic freedom to 
maintain secret files upon which promotion and tenure 
decisufus are made, unarai/ah/e even to the petson who is 
the suhject <f the evaluation. 

The A/me.v decision is important. *I'he court was strongly in 
la\or of disclosure of promotion and tenure files, and this 
has been the trend in recent years. This case also may ha\'e 
granted more rights to faculty members in ('>hio than those 
recjuired In the I iiiveisity of Pennsylvania ci\se. Actually, 
this case* is striking because it allows public access to public 
iinivcrsitN files (anyone can review these files because they 
arc axailable under the state s sunshine act). ITirthermore. 

IV »l onl\ does this case hold that faculty memlicrs are enti- 
tled to sc-c imredacted \ ersions of their own promotion and 
te nure files (an issue the Supreme Court did not address), 
hut it also suggests that they may be entitled to see the files 
o\ lhe*n e olle‘agues as well i School l.aw Reporter December 
\Wi) James Asn highlights the "delicate balancing that 
must he* ke*pt be*twe*en tlie interests of individual professors 
and the general public in disclosure of public documents 
and the intere*sts of uni\ersities in ensuring the integrity of 
theai promotion and tenure processes" (p. 3). Whether oth- 
(*i states follow the reasoning of the Ohio Supreme (anirt. of 
course, remains to be* se*en. 

A college or universitN’ fac ing either a recfuest for elisclo- 
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sure of peer-review materials or a request to keep those 
documents confidential should review certain internal docu- 
ments prior to acting on the request. For example, many 
faculty collective-bargaining agreements may contain provi- 
sions relating to personnel records and evaluations. In addi- 
tion, the internal policies, rules, and regulations ot the 
in.stitution may set foith obligations with regard to the reten- 
tion and di.sciosure of personnel records. 

The current trend in courts is tow'ard di,sclosure. Even the 
AAl.'P, w^hich previously had contended that a qualified privi- 
lege can be invoked on a balancing ot factors, including 
acce.ss to a statement of meaningful reasons and review pro- 
cedures, i.ssued a rep(.)rt calling for broad disclosure in litiga- 
tion as well as internal reviews. The 1992 report, “Acce.ss to 
Faculty Personnel Files,** reaches the following conclusions: 

1. I*aculty members should have access to their own files, 
including un red acted letters, at all times; 

2. Faculty members should be alit)rded acce.ss upon re(|ue,st 
to general information about other taculty memlx*rs such 
as is normally cxmtained in a curriculum vitae; 

3. F'iles of a faculty complainant and of cnher faculty mem- 
bers, for purpo.ses of comparison, should be available in 
unredacted form to faculty appeals committees to the 
extent such committees deem the information relevant 
and nece.ssar>' to the fair disposition of the case before 
them; and 

4. A faculty appeals committee should make available to the 
aggriewd faculty member, in un redacted form and with- 
out prejudging the merits ot the ca.se, all materials it 
deems relevant to the complaint, including personnel files 
of other faculty members, having due regard for the pri- 
\*acy of those who are not parties to the complaint 
{Accuiame. July/ August 1992). 

Student Evaluations and Other Evaluation 
Tools Used by Peer-Review Committees 

Reappointment, promotion, and tenure decisions usually are 
based upon the (juality a candidate's .scholarship, .seivice, 
and teaching, which is detcMinined largely through 
judgments ot many people. Many negative tenure decisions 
are based on deficient scholarship, which often is measured 
in terms of the number and tiuality of publications. Some 



negative decisions are based upon inadequate ser\Mce com- 
mitments. Although some Lispect of the ser\'ice criteria (the 
number of commitments, for example) can be quantified, 
this also can be subjective (whether ser\ice on an institu- 
tionwide committee is more important than on a department 
committee, for example). 

Poor teaching also is a common basis for a negative deci- 
sion — probably more so in recent years. But what consti- 
tutes effective or ineffective teaching is highly subjective as 
well. Institutions, however, often attempt to measure teach- 
ing through ob.serx’ations, portfolios, or student evaluations 
(see Centra 1993 for a discu.ssion of the re.search on the 
validity, reliability, and utility of these mea.su res). Student 
evaluations, in particular, increasingly are being used in 
tenure and promotion, rhe ease of obtaining the.se data and 
the extensive re.search supporting their use ha\'e, no dcuibt, 
contributed to their acceptance. 

De.spite the subjectivity of measuring the c|uality of a 
faculty members scholarship, seivice, and teaching accom- 
plishments, courts will rarely, if ever, tjuestion the appropri- 
atene.ss of an institution's criteria (or how they measure 
them) for granting reappointment, [-)romotion, or tenure. 
Peer-review committees have great di.scretion in how they 
measure these criteria and what weight they give to each 
criterion. Courts hold that faculty members and administra- 
tors involved in the peer-review proce.ss are experts, and 
they will rarely sub.stiiuic their judgments for lh(yse of peer- 
review committees*. Peer-review committees, therefore, 
may evaluate faculty candidates using .student evaluations, 
ohsen'ations, portfolios, citation counts, external evaluators, 
and other information. Although the.se e\ aluati(m tc^ols all 
have .strengths and weakne.sses (.see Centra 1993), peer- 
review committees may u.se them as they .see fit — .so long 
as they do not \'iolate the candidates' civil, con.stitutional. or 
contractual riglits. 

Faculty meml')er.s who challenge an institution's reliance 
on a particular e\ aluation tool rarely succeed. Course con- 
tent. teaching methods, grading, and cla.ssroom heha\ ior all 
involve i.ssues of academic freedom (see Seclit)n Three), and 
('ourts often determine that tltey are not cjualified to make a 
better judgment than peer-re\ iew committees e\ en if these 
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matters were not protected by academic freedom (see 
Kaplin and Lee 1995). In Wirsing vs. Board of Regents of the 
Unii'enity of Colorado a tenured professor of educa- 

tion refuvsed to administer tlie university's standardized 
course-evaluation forms for her classes, and the dean of the 
department denied lier a pay increase because of her 
refusal. The professor sued to have the university grant her 
the pay increUvSe and to prevent it from requiring her to use 
the form, alleging that the university was violating her 
academic freedom. The court rejected her argument, hold- 
ing that although the professor had a right to di.sagree with 
the university about the use of standardized evaluation 
forms, she had no right to fail to perform a duty impo.sed 
upon her as a cc^ndition of employment. Becau.se she had a 
right to (Openly criticize the use of such forms and the uni- 
\*ersity's requirement w'as unrelated to course content, the 
court found that the in.stitution did not violate her academic 
freedom (Kaplin and Lee 1995). 

There have been studies indicating that women and peo- 
ple of color may be evaluated lower than white males (in 
student evaluations, for example), thus creating the p(),ssibili- 
ty of a dispa rate- impact claim. The re.seareh in this area, 
however, has been ineon.si.stent (Centra 1993). Although this 
area of study deserv es more attention, there are no legal 
obstacles to the use of any ev aluation tool. And the incon- 
sistency of the research w ill make it unlikely that a couil will 
sustain such a claim of disparate impact. 

So long as peer-review' committees do not act arbitrarily 
and Li.se the ev aluation tools consi.stently and fairly, courts 
are unlikely to interfere. In.stitutions, however, should u.se 
multiple methods for evaluation (see Gillmore 1983). And 
evaluators should be trained to judge effectively and to u.se 
specific and detailed examples for their decisions. 

Defamation Liability and Other Claims 
Against Peer-Review Evaluators 

Administrators and faculty members involved in the peer- 
review proce.ss may be sued for defamation for comments 
made during an ev aluation, and some administrators may be 
held personally' liable for the violation of a faculty member's 
contractual, civil, or con.stitutional rights. Probably, the mo.st 
common ton claim against peer rcv'iewcrs is defamation. A 
defamation is an intentionally or recklessly' false pubii.shcd 
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or spoken communication that injures another person’s rep- 
utation or good name {Black's Law Dictiomny 1991). There 
are two types of defamation claims: slander (the communi- 
cation is spoken) and libel (the communication is published 
in writing or broadcast in some manner through the elec- 
tronic media). Sin.'e the statement in a defamation must be 
false, the faculty member bringing the lawsuit must prove 
falsity. Tmth is a defense for those accused of defamation. 

The communication must be serious enough that it would 
injure the faculty member’s reputation, and it must be more 
than just “offensive" or “unpleasant” {Howard Univefsity vs. 
Best 1984). Furthermore, tlie communication must be dis- 
closed or published to a third person who has no legitimate 
interest in the matter. In Howard ihiivetsity vs. Best, the 
chair of the department of pharmacy practice was denied 
reappointment and sued the univer.sity for, among other 
things, defamation. Best alleged that she was defamed by 
reports prepared by outside consultants containing .state- 
ments that she was actively opposed to, and failed to coop- 
erate with, the pre.sent adininistration. 

The court held that a publication is defamatory if it tends 
to injure the faculty member in her profession or community 
standing; lowers her in the estimation of the academic com- 
munity; is more than unpleasant or offensive; and makes the 
faculty member appear odious, inflmious, or ridiculous. The 
court held that the repon was not defamatoiy, and even if it 
was, Be.st failed to prove that anyone recei\ ed or circulated 
the report. As this coun indicated, even if the .statement has 
the potential to injure the faculty member’s reputation, it 
mu.st be “published"; that is. a third person must be made 
aware of‘ the .statement. 

Defamation also recjuires tiiat the statement be false. 
Therefore, opinions u.sually are not considered defamatoiy^ 
becau.se they cannot be ’1al.se. ’’ Opinions, however, can be 
considered defamatory if the>' are based on facts that can be 
veri fled as fa I se . Hi i s can be d i fl i cu 1 1 too. In Baker t ’.s’ . 
Lafayette College { 198'7). a facailiy member in the art depart 
merit, who had talked about the department chairperson’s 
behavioral j'lroblems with certain administrators and staff 
members, was denied reaj:>pointment. He alleged that eval- 
uations made by the chairperson and an outside consultant 
were defamatoiy’, and a committee re\ iewing the matter 
determined that the evaluations were faulty and should be 
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repertbrmed. The court indicated that for an opinion to be 
defamatory it must imply the existence of undisclosed 
defamatory facts justifying the opinion. The court held that 
none of the statements in the evaluation were defamatory; 
the reports included frank opinion void of innuendo and the 
information was not based upon any undisclosed facts. 

In.stitutions and peer evaluators usually can succe.ssfully 
avoid liability for comments or statements made during the 
peer-review process under a number of theories. High-level 
administrators at public institutions sometimes can claim 
“official immunity" from toit liability (Kaplin and Lee 1995). 
For such immunity to apply, the individual's act must be 
discretionary and wiihin his or her scope of authority. In 
states with such immunity, presidents, provo,sts, department 
chairs, and deans enjoy immunity if they acted in good 
faith — that is, without malice or ill will (.see Koerselman vs. 
Rhynarcl 1994; Stcihcli vs. Smith 1989). 

Administrators at public institutions, on the other hand, 
cannot e.scape liability for violating the civil or coastitutional 
rights of faculty members. Section 1983 allows faculty mem- 
bers to sue .state and local employees for violations ofcon- 
.stitutional or civil rights. In Ihiited Curoluici Bank vs. Board 
of Rc\^ents of Stel)heu F. Austin State UnivetsityilS)^!). a pro- 
fessor denied tenure sued .several administrators, claiming 
that the negative decision w’as ba.sed upon allegations he 
had made concerning misu.se of funds, 'Fhe faculty member 
claimed that these allegations were an cxerci.se of his First 
Amendment rights. The administrators claimed immunity, 
arguing they did not know that their actions \\x)uld violate 
the profes.sor’s First Amendment rights. I'he court rejected 
their arguments and held them personally liable (Kaplin and 
Lee), 

In Diihe vs. State Ihiii'efsity of New York ( 1990), al.so di.s- 
cu.s.sed in Section 'Hiree, the court al.so refu.sed to grant 
immunity to administrators who may have violated the First 
Amendment rights of a faculty member, Hrne.si Dube, an 
assistant profes.sor of Alrican studies at SHNY Slonybrook, 
developed a course titled “'File Politics of Race," in which he 
inteipreted Na/ism. Ajxtrtlieid, and Zionism as three forms 
ol racism. Controversy arose o\’er the course, which was 
removed from the curriculum, and the in.stitution postponed 
Dube's tenure review'. A year later, the first- level tenure 
committee voted unanimously in favor of promotion and 
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tenure, but the second-le\ el committee voted narrowly for 
tenure but not promotion. 

The dean of humanities and fine arts reccmi mended 
against promotion and tenure, citing Dube’s weak scholar- 
ship. The provost also recommended against tenure, citing 
the unusual vote for tenure but not promotion and Dube's 
meager publication record, Dube appealed to the chancel- 
lor of SUNY, who appointed a three-member committee. 

The committee recommended that Dube be granted tenure 
but released their findings to the press before the chancellor 
could consider the matter. A second committee was 
appointed, which recommended tenure but not promotion, 
or in the alternative, that Dube’s contract be extended for 
another three years. The chancellor denied Dube's applica- 
tion for promotion and tenure. Dube sued and all of 

the personnel involved in the promotion and tenure process, 
alleging violations of Section 19H3 and the First Amendment, 
among other i.ssues. Although the court held that the 11th 
Amendment of the Constitution, which gives .states immunity 
from lawsuits, protected SUNY. it did not protect state offi- 
cials who are sued in their personal and individual capaci- 
ties for violations of Fir.st Amendment rights. Accordingly, 
the court determined that the individual defendants in this 
ca.se are not immune from liability under Section 19H3 nor 
are they immune from liability for violations of the First and 
14th amendments of the Constitution (.see Bickel and Bulbin 
1990). 

Although indi\'idual peer reviewers may he found liable 
for violations of faculty members' constitutional and civil 
rights, courts generally will grant them a ciualified privilege 
again.st defamation bec ause the intere.st of peer evaluators in 
effect ivel\ evaluating faculty members for reappointment, 
promotion, or tenure is .so important that some latitude 
should be made for mistakes. Even negative employment 
references and performance evaluations are pri\'ileged. 
therefore, if they are made in good faith and distributed only 
to tho.se with a legitimate intere.st in them. In Byct's I's. 
Kolodzicji e\'aIualors statcxi during the lenure-re\ ie\\ 

proces.s that "neither llie quality or the quantity * of a faculty 
member's .scholarly work justified granting him tenure. Such 
a statement was hek. pri\ileged in the .setting of faculty e\al- 
uation (Olswang and Lee 1992). 

Also, in Stahcli r.v. Smith { 19H9). an a.ssociate profes.sor of 
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geology and geological engineering at the University of 
Mississippi sued the dean of the engineering school, who 
had recommended against tenure and a pay raise in a letter 
commenting strongly on the faculty member’s performance. 
The faculty member sued for defamation. The court held 
that the dean enjoyed a qualified privilege against defama- 
tion liability when there was no proof that he intentionally 
stated a falsehood, acted with malice (that is, with intent to 
injure another person), or greatly exceeded his authority. 
Furthermore, the allegedly defamatory remarks were not 
communicated to people who did not have an interest in the 
matter. 

A qualified privilege also has been applied even when 
the communication does not relate directly to the faculty 
member’s qualifications. In Koersehnan vs. Rhynard 
Rhynard, a faculty me mix* r at the music depart men t of Sam 
Houston State University, was denied tenure. Koerselman, 
the chair of the music department, had written a letter to the 
dean recommending against tenure and stating that some 
students had complained that Rhynard had made "inappro- 
priate comments,” some with ‘ sexual overtones.” Rhynard 
sued Koerselman and others for defamation. I'he court held 
that the chairperson at a state university has official immuni- 
ty from defamation (and other tort claims). Furthermore, 
defamatoiy' communications, the court held, are privileged 
when made in good faith (honest or without malice) on any 
subject matter in which person has an intere.st or duty to 
perform. 

Courts, however, will not grant an al'JsoIute privilege in a 
defamation lawsuit. It would be unfair to grant such a privi- 
lege Ixcause the faculty member whose reputation is injured 
would have no legal recourse. In Coodmmi vs. Gcillcmuio 
(1985). a professor of economics sued two faculty members 
who stated orally and in writing tliat he had mismanaged 
funds, plagiarized research, and violated professional ethics 
w’hile he was Ixing considered for tenure at the University of 
Dallas. The two faculty members had filed charges of 
“unprofessional conduct” against Goodman, and these were 
forwarded to the Rank and 'fenure Committee, which denied 
him tenure, 'fhe court held that these allegations were not 
ab.solutely pri\ ileged since to do so would unnecessarily 
deny innocent victims the right to .seek compensation. 1’he 
court indicated that the.se faculty members would have a 
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qualified privilege if they acted in good faith and without 
malice. 

This qualified privilege, therefore, can be lost if the per- 
son being accused of defamation made the statement on an 
improper occasion, acted in bad faith, or excessively “pub- 
lished” the statement (Kaplin and Lee 1995, p. 130). The 
institutions should inform its peer reviewers, therefore, that 
they should investigate the “facts” that provide the basis for 
the potentially defamatory statement to ensure that the state- 
ment is taie or that it is reasonable to believe it to be true. 
Peer reviewers also should not consider innuendos nor 
should they communicate their findings to people who have 
no interest in the matter. And any opinion must be based 
upon disclosed and truthful information. 

Institutions and peer reviewers also may avoid liability for 
defamation and other liability claims on the grounds that the 
faculty member consented to the evaluation. By agreeing to 
have his or her credentials evaluated for the purposes of 
reappointment, promotion, or tenure, a faculty member 
consents to others commenting on those credentials (Kaplin 
and Lee 1995; Olswang and Lee 1992). 

Finally, if a faculty member at a public institution is 
denied reappointment, promotion, or tenure based upon a 
negative evaluation, he or she may be able to claim a “liber- 
ty interest” under the 14th Amendment, thus requiring the 
institution to provide him or her with due process proce- 
dures (notice and an opportunity to be heard, for example) 
to refute the evaluation. The statement must he such that it 
imposes on the faculty member a “stigma” or prevents him 
or her from getting other employment {Board ofRe^eyits vs. 
Roth 1972). But as the Supreme Court indicated in Bishop 
vs. Wood {1976), liberty interests are not implicated if the 
statements were not publicly disclosed. Faculty members at 
public institutions subject to sunshine laws, apparently, may 
be able to sustain a claim of defamation if stigmatizing or 
defamatory statements are contained in their personnel files, 
and these files are subject to public review. 

The Scenario 

Let us return to the hypothetical situation mentioned at the 
start of this section. You sought to learn how the peer- 
review committee voted on your promotion application, 
fearing gender discriminatiem may have occurred. Are you 
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confident tliat you can obtain tlie information you seek? 
Mucli of your case depends upon whether you have some 
evidence that discrimination has occurred (comments over- 
heard by you or others or statistical evidence, for example). 

It is unlikely that your institution will voluntarily inform you 
how particular members of the committee voted. If you 
have some evidence of discrimination, perhaps the institu- 
tion will provide you with a redacted copy of the committee 
deliberations. But is a redacted copy of the committee's 
deliberations sufficient? What if you have reason to believe 
that specific members of the committee discriminated against 
you? If you file a claim with the EEOC, then the EEOC is 
likely to get the information from the institution, and if not. 
it is likely to convince a court to compel your in.stitution to 
turn o\er the information. 

As a result of ihiuvrsity of Petuisylranki r.s'. H.E.O.C. 
(1990). the institution is not likely to prevail by claiming a 
common-law or academic freedom privilege. If you sue. it 
also is likely that >’ou can compel the disclosure of the infi^r- 
ination. If your state's laws permit you access to this infor- 
mation. you can obtain it just by asking. Your state, 
howev er, may have other laws that protect the privacy of 
peer reviewers. If this is the case, perhaps you ,succe,s,sfully 
can argue that the need to disclo.se potentially di.scriminatory 
inlorniation outweighs the peer reviewers* right to privacy. 

Summary 

Peer-review committees hav e great discretion in ev'aluating 
candidates for reappointment. |:)romotion, and tenure. They 
may use any method of evaluating candidates as long as 
they do not arhitrarih' c;r capriciously, faculty members 
denied reappointment, promotion, or tenure often are left 
with very' little understanding of the basis for the decision 
and without a meaningful opportunity to challenge any neg- 
ative information. As a result, a facultv' member or the 
fd'.OC may he al>le to obtain acce.ss to peer-re\'iew materials 
to di.scover proof of discrimination if either initiates a suit 
against an institution, f urthermore, in .some slates, peer 
evaluations generally are made available to faculty members 
under emplov ee right-to-know or sunshine laws (OLswang 
and Ice 1992). 

Despite the trend in courts ol granting ac ce.ss to peer- 
review' materials, they have l>een very' deferential to the sul> 



stance of peer-review decisions and have constantly refused 
to substitute their judgments for those of peer reviewers 
(Hendrickson 1991; Lee 1985). Although faculty' meml'>ers 
alleging discrimination have been given access to their per- 
sonnel files and the files of other profCvSsors. couits generally 
have been concerned with the impact this disclosure has on 
the peer-review process. As a result, couits continue to 
search for a balance between the importance of confidentiali- 
ty for the peer-review system and the need to prohibit dis- 
crimination in higher education (Hendrickson 1991). 

The peer-review system likely will not suffer from disclo- 
sure of confidential peer-review materials. Peer evaluations 
based on .sound and fair rea.soning will always withstand 
challenges. For example, in Bina rs. Providence College 
(1994), the faculty member of Iranian descent lost his dis- 
crimination case becau.se the tenure-committee minutes 
clearly .showed no evidence of discrimination. Furthermore, 
in .states in which sunshine and employee right -tok now 
laws include pcr.sonnel files, the peer-review .system does 
not appear to suffer. 

Even though couits will compel disclosure in .some situa- 
tions. the decision of whether to relea.se peer-re\ iew materi- 
als to the faculty member is one of institutional policy 
(Olswang and Lee 1992). Some institutions provide faculty 
members denied reappointment, promotion, or tenure w ith, 
at a minimum, a redacted copy of the peer-review materials, 
and recent data indicate that the peer-review .system is not 
greatly affected by di.sclosure of peer-re\'iew materials 
(Olswang and Lee 1992). All in.stitutions. ho\ve\'er. should 
inform peer reviewers that confidentiality cannot be guaran- 
teed. 

Although faculty members and administrators involved in 
the peer-review' proce.ss can be sued for defamation and 
other torts, they usually are protected from liability by .state 
law' or a qualified pri\'ilege. Also, most in.stitutions ha\ e 
insurance covering this type of matter. Of course, peer 
review'crs can lo.se this protection if they act w ith malice, 
bad faith, or di.sclo.se the information to people with no 
legitimate interest in the matter. I\*er re\ iewer.s. howe\'er, 
should understand that as long as they acted hone.stly and 
fairly and provided detailed examples for their conclusions, 
they arc j:>rolected from liability and the integrity of the 
peer-review system is maintained. 
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RECOMMENDATIONS FOR POUCY AND PRACTICE 



As we have indicated, courts provide institutions with a 
great deal of autonomy from judicial review in employment 
matters. Faculty members usually have lost their lawsuits. 
LaNoue and Lee pointed out that only one in five faculty 
member prevailed in I’itle VII suits (19B7)*. This does not 
mean, of course, that faculty members will not continue to 
sue institutions when they are denied reappointment, pro- 
motion, or tenure, even if the decision is valid irom a legal 
standpoint. A decline in enrollments at many colleges has 
led to serious staff reductions, resulting in fewer teaching 
positions. Given the financial expense of tenure, some insti- 
tutions also are establishing tenure quotas. Lawsuits, there- 
fore, are likely to increase. 

Financial con.straints and legal obligations create a need 
to validate criteria and procedures .so that institutions can 
make fine distinctions between generally competent faculty 
members (Biernat 1987; Centra 1979). By reviewing their 
policies and practices to ensure that they are within legal 
parameters, iastitutions can do much to minimize lawsuits or 
at lea.st to demon.strate to courts that they did not act arbi- 
trarily. 

The following suggestions are intended to minimize the 
risk of litigation, but they should not be read as legal acK ice. 
Kach institution has its own special needs, particuhir legal 
obligations, and political climate. Each institution should 
consult with its attorney if it wishes to change or modify its 
current policies and procedures. These recommendations, 
however, may clarify paiiicular concerns at some institu- 
tions, and they may provide administrators and faculty mem- 
bers with information that may a.ssist them in consulting 
with their attorneys. 

Institutions should involve legal counsel in setting 
policy and procedures for reappointment, promotion, 
and tenure decisions. Regardle.ss of what kind of legal 
.ser\'ices iastitutions have (for example, in-hou.se coun.sel, 
.state attorney, or a private law firm), legal counsel performs 
two basic roles: treatment and pre\*entive law. 'Ireatment 
law focu.ses on actual challenges to the institution’s policies 
or practices, such as when lawsuits are filed or threatened: 
when the in.slilulion is cited for noncompliance by a go\ern- 
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mem agency; or when the institution wishes to sue (Kaplin 
and Lee 1995). Preventive law. on the other hand, focuses 
on initiatives an institution should take to avoid litigation. 

Preventive law should be emphasized. The attorney may 
help administrators and faculty members involved in reap- 
pointment, promotion, and tenure decisions by identifying 
the legal consequences of proposed actions, pinpointing the 
range of alternatives tor avoiding legal problems, identifying 
the legal risks of each alternative, .sensitizing administrators 
to legal issues and the importance of recognizing them early, 
and determining the impact of new or proposed laws, regu- 
lations. and court decisions on institutional practice (Kaplin 
and Lee 1995). Administrators, faculty members, and attor- 
neys should perform legal audits periodically. These legal 
audits invok e surveying each office and function to ensure 
that policies and practices comply with legal principles. 
1‘urthermore, a legal audit can ser\ e as an early warning 
system that alerts administrators, faculty* members, and legal 
counsel of potential legal problems long before they lead to 
litigatkm. 

The reappointment, promotion, and tenure policies 
and proc edures should be explicit, unambiguous, and 
consistent. Administrators should exerci.se great care in 
drafting employment contracts and instituticmal policies 
because courts will first look to the actual language c^r 
words ol these sources to determine the rights and responsi- 
bilities of both parties. All terms should be defined and 
w ritten in a manner that is easy to understand. Institutions 
should ensure that all employees receive a copy of the poli- 
cy. and administrators should be trained to administer the 
policies appropriately. All employment applications, con- 
tracts, handbooks, policies, procedures, guidelines, and 
work rules should be periodically review ed to ensure tliat 
they are consistent w'ith each other and clearly delineate 
cacli party's riglits and responsibilities. Carelessly drafted 
policies and procedures lead to confusion and litigation. 
Furthermore, courts w'ould be forced to resort to informal 
sources (institutional practices and verbal assurances of key 
admini.strators, for exatnple) to resolve the issue. 

Institutions should pay careful attention to those prac- 
tices or customs that arc not specifically addressed in 




the institutions' written policies. Conns lia\'e looked lo 
these informal practices when the language of a contract is 
ambiguous or inconsistent. Some practices have evoKed 
despite written policies. Institutions should put in writing 
those practices that are to be pan of the faculty contract of 
employment and eliminate or cease those that arc not. 

Once put in w riting, it is extremely imponant for administra- 
tors and faculty members to adhere to the written policies or 
they will not be able to justify any decisions based upon 
those policies. 

Institutional officers and key administrators should be 
informed that their actions and words can bind the 
institutions to a contract. Presidents, vice presidents, 
deans, and department heads should be informed that their 
actions and oral assurances or promises can create contrac- 
tual rights for faculty members, although oral modifications 
of written contracts generalK* are held to be im alid and 
unenforceable. Nevertheless, some couits ha\'c upheld sucli 
contracts in a few instances in which the actions of adminis- 
trators clearly w'arranted such findings. Institutions should 
clearly and explicitly .state which officer or administrator 
may bind the institution to an employment contract. Tor 
example, the institution may indicate in the contract or the 
faculty handbook that only the president may bind the insti- 
tution to an oral contract. This kind of statement not onlv 
protects the institution but faculty members are put on 
notice that they may not rely u[)on the assurances of those 
who cannot keep their promises. 

Policies should Indicate clearly and explicitly how 
reappointment, promotion, or tenure is to be acquired. 

Policies that are silent or unclear as to how tenure is 
acquired may result in a judicial finding of tenure by default 
or de facto tenure. Clear and explicit policies protect the 
in.stitution's riglit to rew ard tliose faculty members deemed 
to have earned it. and facult>’ members are clearly informed 
of the criteria and procedures for the acquisition of promo- 
tion or tenure. Of course, some iastitutions have automatic 
reappointment. proiiKMion. and tenure policies, and they 
may not want to change their policies. All institutions, how - 
e\er. .should consider rele\ant state laws, (‘ollective-bargain- 
ing agreements, and the imfnict on faeult>' recruitment and 
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morale prior to initiating any kind of significant change in 
their policies. 



All units in the institution should be governed by a 
single reappointment, promotion, and tenure policy. 

Colleges or universities should adopt a single policy that 
specifies the minimum eligibility requirements for reappoint- 
ment, promotion, and tenure. This policy also should gov- 
ern the {process, procedures, and timing of the decisions as 
well as any notification and appeals guidelines. This way, 
all faculty members are treated in a consistent manner, 
regardle.ss of the department to which they belong. At large 
uni\ersiiy .systems, a single policy governing these employ- 
ment decisi(.ns may .seem difficult, especially when the indi- 
\ itiual colleges, schools, and departments all have different 
standards (McKee 1980). But inconsistency promotes litiga- 
tion. 'I*he single policy is not meant to take away discretion 
l^ut to ensure fairne.ss for all faculty members. Although 
such a policy would pre.scribe minimum eligibility require- 
ments ( excel lenee in teaching, research, and .service, for 
example), it .still .should allow each department or discipline 
to determine whether and how faculty members qualify for 
reappointment, promotion, or tenure. 

The criteria for reappointment, promotion, or tenure 
should be specific enough to provide guidance to the 
faculty member. In.stitutions enjoy extensive deference 
Irom the courts in determining the criteria for employment 
tleei.sions. Many in.stitutions also provide little concrete 
information about its criteria and how faculty members .sati.s- 
fy them. Ambiguous criteria lead to confu.sion, uncertainty, 
and. ultimately, litigation. The criteria should be specific 
enough to prov ide faculty members with guidance as to 
what is expected of them and flexible enough to allow 
atlmini.strators and peer-review committees to consider the 
faculty members* total accomplishments. Institutions, for 
example, may inform faculty members that “.service” mu.st 
iiK hide depart mental and in.stitutionvvide committees. 
Institutions also may ba.se reappointment, promotion, or 
tenure on such considerations as the priorities of the in.stitu- 
lion. new and dev eloping di.sciplines, interdisdplinaiy and 
I ollaborative work, and special a.ssignments (.see Diamond 
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1994). Faculty members, however, should be made aware 
of the specific criteria used by the institution. 

Faculty members should be provided with as much 
information as possible as they prepare for their reap- 
pointment, promotion, or tenure review. The more 
information the candidate receives as he or she prepares for 
review, the easier the process will be for the candidate, the 
committee, administrators, and the institution. Ideally, facul- 
ty members should receive information in four areas: the 
type of documentation expected from them; the specific 
steps that will be followed by the committee; the criteria that 
will be used to assess the quality of the materials that are 
provided; and how the various activities of the faculty mem- 
ber will be weighed (Diamond 1994). 

Faculty members should be entitled to procedural safe- 
guards before they are released from their contracts. 

Although the Constitution docs not require colleges and 
universities to provide untenured faculty members with min- 
imal due process requirements, most institutions do provide 
them. This is sound practice, as it ensures that faculty mem- 
bers are treated fairly and insulates the institutions from 
allegations of arbitrariness. Institutions should provide fac- 
ulty members with adequate reasons for the negative deci- 
sion and appropriate notice, and faculty members should he 
entitled to an internal grievance mechanism. The AAUP's 
Standards for Notice of Nonreappointment (AAIJP 1990) 
requires 12 months’ notice in advance of dismissal for a 
faculty member employed for more than two years. This 
practice provides faculty members with time to relocate or 
to seek reconsideration of a negative decision before their 
existing appointments have expired (Brown and Kurland 
1993). Such procedural safeguards allow institutions to 
avoid mistakes or rectify them, protects the faculty members’ 
academic freedom and other rights, and decreases the prob- 
ability of lawsuits. If a lawsuit occurs — and some will — 
courts will look favorably upon institutions that have these 
safeguards. 

Institutions should provide orie? itation and career 
development for new faculty members. Orientation and 
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career de\'elopinent lor new faculty members helps them 
understand and deal with institutional expectations and 
helps to ensure their success (Hoice 1992). Furthermore, by 
providing these services, institutions show faculty members 
that they want them to succeed. Senior faculty members 
should be encouraged to become mentors for young faculty 
members, giving them advice, collaborating with them on 
projects, and evaluating their performances (BcMce 1992; 

Leap 1993). Of course, faculty members who become men- 
tors should be rewarded by the in.stitutions. 

Institutions should develop a process of annually eval- 
uating faculty members. Faculty members should be eval- 
uated before the tenure decision is made. An annual 
l^erformance evaluation would be useful for everyone 
involved. I'he in.stitution benefits from alerting faculty mem- 
bers to potential problems, and it develops a written record 
should litigation later arise. The faculty member benefits 
because he or she is aleiied to potential prololems and has 
an opportunity to improve. 1'hese evaluations should be 
meaningful and constructive, accurate and timely, relevant 
and candid and provided in both formative and summative 
.settings; otherwise, no one benefits. 1'he institution should 
u.sc multiple methods ot evaluation such as teaching portfo- 
lios, .student evaluations, and peer evaluations (Centra 1993). 
'fhe information used in these evaluations also should be 
job-related and nondiscriminatory. 

The faculty member should be apprised of any perfor- 
mance problem with enough time to improve, fhe fac- 
ulty member should not be surpri.sed by his or her 
collcague.s* negative evaluation at the time the tenure deci- 
sion is made. Such a surprise leads to anger and is unfair. 

II the faculty member is alerted of any performance problem 
before the summative evaluation is made, he or she has the 
opportunity to impro\ e. At the \ciy lea.st. the faculty mem- 
ber is put on notice that his or her performance is inade- 
cjuaie. ’fliis practice .should be intended to improve faculty 
peiiormancc and to a.ssist in making reappointment, j')r()mo- 
tion, or tenure decisions, but it al.so provides a written docu- 
mentation of the problem and the notice of it to the faculty 
member should litigation ari.se. 
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Faculty members slioulcl liave tlie oppoitunity to review, 
comment upon, and sign the performance evaluation. In 
this way, if the faculty member has any objections, he or she 
can state them at that time. I'he in.stitution then may con- 
duct an immediate in\’estigation which would promote the 
resolution of the matter within its borders (Biernat 1987). 

Of course, any information that may hurt the faculty mem- 
ber's reputation should be investigated, All facts forming 
the basis of any allegation mu.st be tate; innuendos should 
not form tlie basis of any allegations, And the information 
should not be released to noninterest ed panics. 

Faculty members denied reappointment, promotion, 
or tenure should be provided with, at the very least, a 
redacted copy of their performance evaluations and 
peer-review material upon request. I*\ eiy^one involved 
in the faculty-evaluation process should understand that 
peer-review materials may be subject tc> disclosure, especial- 
ly in employment -di.scriminat ion cases, 'I'liese materials, 
therefore, should be prepared w'ith care. Although peer- 
review materials need not be disclosed unless a lawsuit or 
FFOC claim is initiated, institutions should have internal 
policies governing the disclosure of peer-re\ iew materials, 
personnel records, or performance evaluations. Institutions 
should consider releasing these materials upon recjuest, at 
least in redacted form, to a hiculty member subjected to a 
negative employnient decision, 

1‘lie number of people with acce.ss to this infbmiation 
should be limited, of course. But providing this information 
to the fa('ult\’ .nember may prevent extensive litigation, espe- 
cially if the faculty member does not have a legitimate claim. 
Colleges and universities should consider having a “gatekeep- 
er" who is trained in the fundamentals of .state and federal 
law as well as in.stitutional policies ((Amningham. I^eeson. and 
.Stadler 19H8). 'fliis gatekeeper is responsible for these types 
of rec|uests and may provide the faculty members with a com- 
prehensive summaiy of a decision and, if there is enough 
evidence to indicate that the decision may have been motivat- 
ed by illegal factors, more information may be released to the 
faculty member. I acult>’ members also should have access to 
their jx*rsonnel files and redacted copies of others’ files if 
ncce.ssaiy when they file an internal grievance. 
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Institutions shotild commit themselves to ending dis- 
crimination and take whatever steps are necessary to 
achieve this end. The commitment to end discrimination 
may lead to a complete restructuring of the decision-making 
process (Biernat 1987). But colleges and universities must 
be able to defend their practices, and the best defense is to 
eliminate discrimination. Toward this end, an institution 
may establish educational programs and sensitivity training 
and prohibit openly biased people from participating in 
reappointment, promotion, and tenure decisions. 

Establishing mentoring programs for women and people of 
color also will assist these faculty members to succeed. 

Institutions should be conscious of the important legal, 
political, and social interests associated with affirmative 
action. The conflict between institutional and individual 
rights is most greatly illustrate^l in affirmative-action cases. 

The institution’s right to use race or gender, not to harm 
women or people of color but to assist them, appears to have 
recently given way to the individual rights of faculty members 
who are not part of any protected groups. Affirmative-action 
programs have been justified on important institutional and 
societal interests such as to remedy the effects of past discrim- 
ination and to increase diversity. These justifications do not 
appear to be sufficient today. 

Although some affirmative-action plans are currently legal, 
the viability of these programs is in a state of flux in today’s 
political and s(x:ial climate. Arguably, without affirmative 
action women and people of color may be subject to discrim- 
ination, leading to a violation of their individual rights. So, 
the battles about affirmative action may involve determining 
whose individual rights are more prominent. Regardless of 
how this plays out in the political, social, and judicial arenas, 
the institutions likely will be in the difficult position of strug- 
gling with ver>' important interests: the need to repay certain 
groups of people for previous discrimination and to increase 
the diversity in its faculty ranks and the need to judge faculty 
members solely on the C|uality of their performance. 

Individuals involved in the evaluation or review 
process must be made aware of the fundamentals of 
employment-discrimination law. Faculty members, 
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administrators, and even students involved in the reappoint- 
ment, promotion, or tenure process should understand the 
legal principles of employment discrimination. This is not to 
tie their hands or take away their discretion but to make 
them aware of potentially illegal practices. 

Institutions should establish grievance procedures that 
are easy to use. Most institutions have a grievance process 
that permits faculty members to challenge negative employ- 
ment decisions. Grievance procedures should be known 
and available to all faculty members. These procedures 
should be easy to use and provide faculty members with a 
fair opportunity to be heard. Furthermore, the decisions of 
grievance committees should be consistent and fair. 

Institutions should consider adopting binding arbitra- 
tion or other methods of dispute resolution. Arbitration 
is common in collective-bargaining agreements. And as 
some of the cases indicate, arbitration can be useful in pre- 
venting protracted litigation. This type of non judicial resolu- 
tion may be less adversarial than litigation and may 
minimize the legal, financial, and emotional expenses 
involved in litigation. Arbitration, however, also can be 
burdensome and complicated. As with grievance proce- 
dures, arbitration and dispute-resolution policies and proce- 
dures also should be easy to use. 

Some Final Words 

Faculty members do not always prevail in lawsuits against 
institutions because of a legitimate legal claim but because 
judges or juries believe they were treated unfairly (Olsvvang 
1992), To ensure fairness, institutions should evaluate facul- 
ty members realistically and accurately. They should discuss 
any problem or potential problems directly with the faculty 
member, and these discuss ic;ns should l'>e completely and 
accurately documented. Faculty memlxTs should receive 
constructive criticism and l)e permitted to impnn’e prior to 
being discharged, and they should lx* warned that if they do 
not improve they may lx* released (Olswang 1992). If a 
faculty member must be released from his or her contract, 
an institution should be [)repared to show that there are 
good reasons for the decision (inadecjuate teaching or schol- 
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arship, for example), and these reasons must be sulxstantiat- 
ed with credible evidence. This is not only sound practice 
from a legal standpoint, but it also is fair. 
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and faculty contract of emj->loymenl, 1 15-1 16 
and the Con.stitution, 111-115 
and l itle VII, 1(P-11 1 

ca.se with potential for comc>ul.sor\' reciuirements, 90-91 
controversial nature oC in ['acuity employment. 102-103 
critical factors to salisly in ordc'r to justily in private higher 
education. 108 

goals in re appointment, promotion, and tenure process. 
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lack as a legitimate breadi of contract claim. .^0 
legal status, 106~107 

limits on based upon bith Amendment s Hqual l^rotection 
Clause, 111 

not recjuired unless a court ordered. 107 
plans 

approval as remedies for past discrimination. ,112 
rationale for upholding of. 1 13 

that "unnecessarily trammel ' anyone's interests not likely 
to be upheld. 1 10 
programs 

legality is ([ue.stion. 1 18 

government must promote “C(Miipelling" ends and be 
"narrowly tailored," 10“’ 
rationale agaiast. 103-103 

should be con.scious of legal, political and .social iniere.sts 
a.s.sociated with. 136 
African-American 

and other faculty t)f color usually lo.se Hmployment- 
Di.scrimination ca.ses. 7.| 

ca.se cival longing re(iuiremenis as hav ing di.scriminatoiy 
impact upon. 76. 102 

lacully. ditliculty to prove di.scrimination again.st. 

filing of disparate-impact and di.sparate-treatmeni claim by. 

90 

scholarship for. court held \ i.)latcd fourteenth amendment, 

ur 

leaching of \ iewpoint dial were le.ss intelligent than whites, 
62^)3 

\ge di.scrimination 

examples ol the dif ficulty ol winning cases under 
Kniployment Act of 1 96“'. 93 
in 1-mployment Act. 9i-96 
legal basis for lawsuits again.st. 

Ahnuidich ct al rs. .SUiic lUxird of A^ricnltiuv ( 1988). 32 
Alabama State 'Proopers. promotions ol' Afrii an- Americans rcajuired 
in. 112-1 13 

Alabama State I'niversiiy. 88 
Almodovar. () 

.\mcriian Association for Higher rducation j-)ioicct examining 
tc'nmv of. 2 

.\nu‘ncan Assotiation of I'niwrsitv Profes.sors. 1. " 
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emphasizes the protection of individual professors against 
the institution, 8 

issued called for l:>road disclosure of peer-review niateriaK 
138 

Policy statements, lS-17 

Procedural Standards in Faculty Dismissals Proceedings, 17 
Standards for Notice of Non re appointment, 31, 153 
vs Bloomfield (1974), 31 

Americans with Disabilities Act of 1990, 77 
Arkan.sas State University, 113 
Asheville-Buncomlx* Technical College, 95 
Asian faculty members, percentage of full time, 102 
Association of American Colleges, 7 

Associatk)}i of New Jersey State College Faculties vs. Dmi^^an ( 1974), 
35 

Austin, Jane, book on, 85 
automatic tenure, 25 

B 

Baker t s. Ijufayette College ( 1 986), 22, 141-112 
Ball State University. 6 

Beckwith vs. Rhode Island School of Design ( 1979). 20. 54-55 
BFOQ. See bona fide occupational cjualificaiion 
Bina vs. Providence College 80. 146 

l)inding 

arl^itration (^r other dispute resolution, institutions should 
con.sider adopting, 157 

nature of actions and words of key administrators, 151 
BBhopvs. \VW (1976). 56, 145 

Board ofRefients of State Collefies vs. Roth (1972), 47, 47^8, 56, 

145 

failure to show effect of a decision on professional 
reputation, 76 

Board of Trustees i s. Su/>erior Cou ( 1 98 1 ) , 135 

bona fide occupational (qualification. 97 

Boston University, 85-86, 93 

Bradford College ( 1 982 ). 39 

Brennan, Justice William, 37-38 

Brotrn vs. Board <f Fducathm of lb/K'ka ( 195 U, 1 l i 

Brown vs. Ttustees of Boston FfiUvrsity (1989), 85-86, 92 

Brtwo vs. IX^troit Institute of Technology (197 i), P 

ByK^rsvs. AoAWzu/ ( 1977). 143 
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Calendra Italian American Institute, ll6 

California State University, 110 

Centra, Nancy, xv 

Chung vs. Park (1975), 21 

City College of New York, 67 

City of Rich mond vs. f. A, Croson ( 1 989), 1 1 5“ 1 1 4 

City University of New York, 1 1 6 

City University of New York Law School at Queens College, 24 

Civil Rights Act of 1866, Section 1981, 93 

Civil Rights Act of 1871, Section 1983, 93 

Civil Rights Act of 1991, 89, 91 

Claremont University, 87-88 

Clark vs, Claremont University Center (1992), 87-88, 93 
Cleveland State University 54, , 65 

Coe vs. Board of Regents of the University of Wisconsin (1987), 29 
Colburn vs. Trustees of Indiana University (1990), 51 
Collective Bargaining, 32-41 
collective bargaining 

at private institutions governed by Yeshiva decision, 39 
at public institutions governed by state law, 39 
Commission on Academic Tenure in Higher Education, 3 
committee deJiherations and actual votes, access to, 130-132 
Communist Party, issue of membership in, 64 
"compelling need.** rcQUirement for disclosure of peer review 
confidential data ,124 
“conditional tenure,'* judicial award of. 93 
constitution 

definition of academic freedom, 9 

only matters of legitimate public concern protected under, 
65 

protection does not apply to faculty members at private 
institutions, 78 

continuing violation doctrine, 80-81 

contract law as basis for defining the rights of private institutions 
and their faculty. 9 
contract of employment 

amendment of. 21-22 

language recjuiring use of race or gender preferences, 
115-116 

C*.U< P(^st Clnitcr of Long Island University ( 1971), 3,^ 
contractual rights may not be re\*oked by state law unless explicitly 
provided for. 24 
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Cooper vs. Ross (1979), 64 
Craig vs. Alabama State University (1978), 88 
criteria to provide guidance for re appointment, promotion, or 
tenure, 152-153 

D 

Davies, Ivor, 135 

De factor tenure, 25-26, 47, 53-56 
defamation 

allegations or other torts do not outweigh the right to 
privacy, 135 
definition of, 140-141 

liability and other claims against Peer-Review Evaluators, 
140-145 

department and committee chairs liable for punitive damages, 85 
Desimone vs. Skidmore College ( 1 987), 131 
Detroit Institute of Technology, 27 
Dinnan, James, 123 

arrived at the jail dressed in full academic regalia, 132 
“disability’* 

recommendation that institutions adopt policies clearly defining 
and illegal discrimination in, 97 
“discovery’’ information-gathering process, 120 
discrimination 

based on physical disabilities, 96-97 
institutions should commit themselves to ending, 155-156 
most controversial awards for, 92 
disparate-impact, 81-82, 88-92 
disparate-treatment 

claim requires proof of intentional discrimination, 82 
definition, 81 

Dixon vs. Rutgers 125 

Dube, Enicst. 142-143 

lytihe vs. State Imiversity of Neiv York (1S>90), 62, 142-143 
due prcxess rights, 46-47 
Duquesne University, 40 
Duquesne University (1982), 40 

E 

EEOC. See Equal Employment Opportunity Commission 
Eleventh Amendment of the Constitution gives states immunity 
from law'suits, 143 

Employee right-to-know laws, 134-136 
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Employment - Discrimination, cases brought by women against , 74 
employment-discrimination 

evaluation or review process requires aw areness of la\v\ 
156-157 

constitutional considerations of lawsuits, 77 
consequences of litigation, 73-7'^ 

Enright vs. California State ( hiivenity ( 19H9), 1 10 

“entitlement to tenure,** 55 

Equal Employment Opportunity Act of 1972, 80 

affirmative action in higher education initiated by. 106 
Eciual Employment Opportunity Commission 

before court action must file a claim with, 81 
discovery rights broader than lho.se of individual faculty 
members. 120 

right of access to confidential material, 127 
i 's. Catholic I Jn ii 'ersity of A mvrica ( 1 994 ), 97-98 
i 's. Erankli n a cl Marshall College ( 1 985 ) , 1 24 , 1 3 1 
rs. Vniversity of Notre Dame Du Uic (1983), 124, 127 
Equal Protection Clause of the 14ih Amendment 

affirmative-action plan not denied because of, 113 
as basis of constitutional limits on affirmative action, 1 1 1 
probably would not permit an argument based upon a 
“manifest imbalance,*' 1 17 

required a “strict .scrutiny * lest for legally justifying racial 
preferences. 113 

ethnic discrimination, attempt to pro\'e. 80 
evaluation tool, no legal obstacles to the use of any. biO 

F 

faculty 

as managerial or supen isory and therefore exempt from 
N*LKA coverage. 3f>-.^9 

contract of employment and affirmative action. I15-ll(^ 

contract terms. 17-18 

litigation, major causes of . xiii-xiv 

negali\ely affected by financial decisions may sue 

institution . 3b-31 

of color lawsuits again.si predominantly white institutions, 
HK 

of the CAty L nuvf'sity of New )ork laiv School etc. rs. 
Murjihy ( 1989). 24 

perception of being treated unfairly as a cause of 
litigation, xiii-xiv 
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usually lose lawsuits, 149 

fairness, institutions should treat faculty and be able to produce 
paper to show it, 157 
Federal Rules of Evidence, 120, 127 

permit courts to issue protective orders against annoyance, 



financial exigency’, court upheld dismissal of tenured faculty for, 6 
First Amendment 

academic freedom as a “special concern of,” 8 

can not be denied tenure or re appointment foi exercise of, 

57 

faculty right to expre,ss themselves on matters of public 
concern, 66 

primacy over Title VII, 97 

right again.st disclosure of contested documents rejected by 
Supreme Court , 127 

right of institutional academic freedom recognized by 
Supreme Court, 121 
violations of rights under, 143 

Fisheri^. Asheville-Bimcomhe Technical Collcf*e (1993), 95 
Florida Memorial College, 39 
Ford rs. Kicks (1989), 81, 93 

Fourteenth Amendment, 77. See al.so Equal Protection Clause of 
the 14th Amendment 

court held that scholarship for African-Americans violated. 
107 

does not give the guidance provided by detailed rules of 
federal law, 
right.s, 46 

tenure rights protected under. 8 
Frankfurter, Ju.stice Felix, 58. 58-59 
Franklin and Marshall College. 124, 131 
freedom of learning, 58 

Freedom of Speech and Acatlemic Freedom. 5--5H 

freedom of teaching. 58 

full di.sclo.sure, alternatives to. 132-133 

G 

(f'afi^itli rs. I'nircpyity of Minnesota ( 199i). 23-2 t 
“gatekeeper. “ need for will- regard to tenure related papers 
recjue.sts," 155 

gender- conscious hiring, upholtling of affirmative-action plan 
calling for, IK) 
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gender discrimination, legal basis for lawsuits against . 77 
Goodman vs. Board of Trustees of Community College District 525 
(1981), 115-116 

contract language requires use of race or gender preferences, 
115-116 

Goodman vs, Gallerano (1985), 144, 144—145 
Goodship, Joan, 95-96 

Goodship vs. University of Richmond (1994), 95-96 
Goss vs. Sail Jacinto Junior College (1979), 65-66 
Goucher College, 6 

Gray vs. Board of Higher Education. City of New York (1982), 131, 
123 

Greene vs. Howard University (1969), 9. 19 
grievance procedures that are easy to use, institutions should 
establish, 157 

Griggs vs. Duke Power Co. (1971), 89 
grooming regulations, faculty need not abide by, 67 
guidelines on elimination of tenured positions, 31 
Gutzwiller vs. Fetiik (1988), 84-85 

H 

Hackel vs. Vermont State colleges (1981), 35 
Halpin vs. La Salle University (1994) . 18 
Hander vs. San Jacinto Junior College (1975), 67 
Hansard University, 124-125 

Graduate School of Business, 82 
Hill vs. Talledega College 17 

Hispanic faculty members, percentage of full time, 102 
homosexual, legal basis for appeal on discrimination against, 78 
Honore vs. /9o//gte (1987), 27-28 
Howard University, 9, 19, 141 
Howard Ihiiversity vs. Best (1984), 141 

I 

Idaho State University, 22 , 50 

incompetence, court uptield dismissal of tenured faculty for, 6 
Inconsistent enforcement of procedures as a cause of faculty 
litigation, xiii 
Indiana University. 51 

informal practices, institutions should pay careful attention to. 
150-151 

information required by (acuity members for tenure review, 152 
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InReDinnanW^l), 123, 131 

Institutional or public affairs, academic freedom in, 65-67 
institutional 

practices important in obtaining tenure by default, 26 
tenure policies need to l)e drafted with care to avoid tenure 
by default, 26 

institutions should follow their stated procedures, 23 
intentional discrimination, need proof for basing case on 
constitutional grounds, 77 

International Association of Firefighters vs. City of Cleveland 
(1986), 112 

Italian-Americans as an underrepresented group among fuLulty, 11(^ 
Ithaca College, 40 
Ithaca College (1982), 40 

J 

J. Carpenter vs. Board of Re^euts, Vniversity of Wisconsin (1984), 
91-92 

Jackson State University, 66 , 88 

Jackson vs. Han ard Vnivemty (1986). 131-132 

Jackson vs. Harvard Vniversity (1990), 82 

James, William Calvin, 136 

Jeffries vs. Uarleston (1993), 67 

Jesuits, reserving certain tenure-track positions in its philosophy 
department for, 97 
Jimenez vs. Almodovar ( 198 1 ). 6 
Johnson vs. Transportation Agency (1987). 109 

exclusive faculty hiring lines for woman and people of color 
likely are unlawful. 109 

cjuotas, fixed numbers, or fixed percentages probably are 
unlawful. 109 

.several affirmative i.ssues settled by. 109 
Jones vs. Vnivetsity of Central Oklahoma ( 1993). 

K 

Kahn rs. Sn/K*n'or Coiid of the County of Santa Clara i 198*: ), 

135-1. “^6 

Keyishian vs. Board of Regents ( 19()7). 8. 57. 121 

struck down Nc’W \’ork’s loyally laws and regiilalioiis in, S9 
Kingsborough Community C:ollege, .34 

King vs. Board of Regents (fl 'livetsiiy of Wisconsin System ( 1990). 
5.3 
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King vs. University of Minnesota (1985). 6 
Knowles vs. Unity College (1981), 31 
Koerselman vs. Rhynard (1994), 142, 144 
Korbin vs. University of Minnesota (1S)94). 83 
Korf vs. Ball State University (1984), 6 
Krotkoff vs. Goucher College (1978), 6 
Kunda vs. Muhlenberg College (1978), 92-93 

L 

Lafayette College 22. . 29, Il6. 134, 141 

Lafayette College vs. Commonwealth of Pennsylvania, etc, (1988), 
134 

UGuardia Community College. 123 
La Salle University, 18 

legal counsel, institutions should involve in setting policy and 
procedures, 149-150 

•legitimate business reason” for hiring actions must be stated by 
institution, 79 

lehrfreiheit. See freedom of teaching 
lenient grading policy as reason to deny tenure, 22 
letters by external scholars determined to lie performance 
evaluations. 134 

l^vi vs. Vnivetsity of Texas at San A}itonio (1988), 22 
Levin vs. Harlestofi (1991), 62, 67 
Levin vs. Harleston (1992), 63 
Lewis University, 40 

'is Un iversity (1982), 40 
Lewis vs. Loyola University of Chicago (1986), 21 
libel, definition of , 141 
'liberty interests," 32, 56 
grounds for, 47 

charges not made public cannot form the base for claims, 
57 

claim under the Fourteenth Amendment, 145 
l.ieberman vs. Gant (1979), 76 
limit disclosure, court order rec]uesting, 132 
Local 28 of Sheet Metal Workers' International Association vs. 
(1986), 112 

I.ong Island University 33. 81 , 86-87 
Lorelto Heights College, 39-40 
Loretto Heights College vs. NIJiB ( 1984). 39-^0 
Lovelace I's. Southeastern Massachusetts University (198(7). 51-52. 
61-62 





Lcyola University of Chicago, 21 



M 

Macalester College, 125 
Managers 

as employees involved in developing and enforcing the 
employer’s policies, 36 
exclusion from labor laws, 36 
mandatory'-retirement programs, illegality of, 19 
mandatory subjects under collective-bargaining agreement, 34-35 
“manifest imbalance” 

proper criterion for proving. 1 10 

Equal Protection Clause probably would not permit an 
argument based upon , 117 

Title VII affirmative-action cases more likely tc^ succeed in 
higher education, 114 
“manifest racial imbalance” criteria, 108 
Mansfield College, 21 
Martvil us. Baker (1980), 19 

McCarthy era, caused expansion of legal basis of academic 
freedom, 58 

McDonnell Chair of East European History, 135 
McDonnell Douglas Cotp, vs. Green (1973), 82 

elements of a disparate-treatment claim outlined by vSupreme 
Court in. 82 
McKee, 26 

Meyer vs. Nebraska (1923), ^8 
Middle Tenne.ssee State University, 81 
Minor College, 31 

misconduct, court upheld dismis.sal of tenured faculty for, 6 
Moche vs. City Vniivrsity of New York (1992), 81 
monetary damages, other comparable employment may he 
required for, 81 
Muhlenberg College, 83 
Muskovitz vs. Lubbers 134 

N 

National Uibor Relations Act of 1935, 33 
National Uibf>r Relations board, 33. 

coverage, faculty as managerial or supervisory and thus 
exempt frotn, 3(>-39 

deci.sions. conditions ihiit .seem to influence decisions of , 
40-41 
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jurisdiction, issue of religious institutions being subject to, 

34 

Catholic Bishop of Chicago (1979), 34 
vs. Florida Memorial College (1987), 39 
vs. Stephens Institute (1980), 39 
vs. Yeshiva University (1980). 36-39 
National origin based discrimination, legal basis for lawsuits 
against, 77 

Native American faculty members, percentage of full time. 102 
Nazism, Apartheid, and Zionism as three forms of racism, teaching 
of. 62 

neglect of duties, court upheld dismi.ssal of tenured faculty for, 6 

Neiman vs. Kingshorough Community College (1989). 34 

New Jersey Slate College, 35 

N.h.R.B. See National bibor Relations Board 

notice of nonrenewal, faculty meml^ers require adequate, 32 

O 

Odessa Junior College. 47 
"official immunity.*’ 142 
Ohio Public Records Act, 136 

Olson vs. Idaho State Vniversity (1994), 22, 50, 56, 57 
Onilo r vs. CletJela nd State Un it ersity { 1 989) . 54 , 65 
" on its face” claim. See prima facie claim 
opinions usually are not considered defamator>' lK*cau.se they 
cannot be “false,” 141 

oral promises not sufficient to create “property' interests." 52 
Orhovich rs. Macalester College (1988). 125 
orientation and career development for faculty, in.stitutions .should 
provide. 153-154 

outside jobs, faculty mcmbeis can hold, 67 

P 

Palmer vs. District Hoard of Tnistees of St. Petetshurg Junior College 
(1984), 111 

Parate vs. (1989), 63 
Fames, Rochelle. x\' 

ixirt-time faculty members ik adjunct profe.s.sors. 1940 Statement 
does not apply to. 25 
peer-review 

evaluations, rationale for maintaining confidentiality of. 
120-121 




184 
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evaluators, defamation liability and other claims against, 
140-145 

faculty members and administrators protection from 
liability, 147 

information disclosure, required a balancing of competing 

interests, 123 

materials 

release decision is one of institutional policy, 147 
courts appear to be moving away from granting qualified 
privilege in, 124 

rationale in favor of disclosure of, 121-122 
process, court stressed importance of confidentiality in, 124 
system and state law, 133 
Pennsylvania 

Labor Relations Board, 39 
Personnel Files Act, 134 
State University, 134 

State Univenity vs. Commonwealth of Pennsylvania, etc 
(1988), 134 

People with disabilities discrimination, legal basis for lawsuits 
against , 77 
performance 

evaluations and peer-review material should l:>e shown to 
faculty, 155 

problems, faculty members should have enough time to 
improve, 154—155 

permissible subject under collective-bargaining agreement, 35 
Perry vs. Sindermcmn (1972). 26, 27 , 47, 47^8, 53, “>5, 56 
de factor tenure based upon con.stitutional principles 
established in, 26 

Pickering vs. Board of Education (1968), 65 
Pime vs. Loyola University of Chicago (1986), 97 
Podhcresky vs. Kiru^a « ( 1 995 ) , 1 07 
"The Politics of Race,” 142 

poor teaching as a common basis for negative tenure decision, 1.59 
poor training as a cause of faculty litigation, xiii 
positions, guidelines on elimination of tenured, 31 
preventive law, imix^rtance of, 150 

prima facie claim, need to establish under Title VII of the Civil 
Rights Act of 1964 , 79 

privilege of confidentiality in discrimination cases could not lx* 
claimed at KHOC:, 122 
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probationary service length of period required before tenure 
decision, 4 
procedural 

protection of u menu red professors, call for, 7 
safeguards, faculty entitled to before being released from 
their contracts, 1 53 

process of annually evaluating faculty members, institutions should 
develop , 154 

prohibited subject under collective-bargaining agreement, 35 
promotion and tenure 

decisions, primary criteria for, 5 

policies and practices, study highlighted variabiity in, 3 
Property Interests, 50-53 

in their employment, tenurecHaculty have, 46-47 
oral promises not sufficient^'to create, 52 
tenure as, 8 

Providence College 80. 147 



Race discrimination, legal protection against, 77 
Rajender i -s, I hi it vrsi ty of Mi nnesoUi ( 1 983 ) , 93 
re appointment, promotion, or tenure, policies 
recommended nature of, 150 
same one should govern all units, 152 
should indicate clearly and explicitly how one acquires, 
151-152 

rea.son to deny tenure, lenient grading policy. 22 
redacting information, i.ssue of whether identifying information can 
be, 132 
Redaction 

deficiencies of, 133 
value of, 132-133 

RcM^'tits of the I ^nirersity of Michigan /w. RtiUnf ( 1985). 59 
Rehabilitation Act of 19*73, 77, 9f>-97 
Rehabilitation Act ... of 197-*, Section 503, lOh 
Religion Discrimination. 97-98 

Religious based dis<Timination, legal basis for lawsuits agaiast . 77 
religious institutions, issue of w'hether .subject to NLRB jurisdichon, 
33 

report, subject of. 1 

retaliation claim, example of evidence for, 87 
“re\er.se di.scri mi nation," 10.3, 105 
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may need to prove position not within a "traditionally 
segregated job category,” 110 
Rhode Island School of Design, 20, 21, S4-55 
Ri^in vs. Board of Trustees of Ball State Vnivcrsity ( 1986), 6 
Right‘tO‘know laws for employees, 134-136 
Romeros. Hobart and William Smith Colleges ( 1994). 23 
Roos vs. Smith ( 1993). 66 
Roth. David. 47^8 

Rothslein (1991) recommends policies defining illegal "disability” 
discrimination, 97 
Rutgers University. 36 

S 

Sam Houston State University. 144 

.same re appointment, promotion, and tenure policy .should govern 
all units , 162 

San Antonio Junior College. 47 

San Jacinto Junior College 66-66. . ()7 

Scelsa vs. City ihiivcrsity of Sew York (1992). 1 16 

Scharfvs. Regefits of the Uniivfsity of Califoruia ( 1991 ). 13 t-136 

School of Allied Health Profe.ssions, 63 

Scott vs. University of Delaware (19'78). 76. 87 

Section 1981 of the Civil Rights Act of 1866. 77 

slander, definition of . 141 

Snitoivvs. Riitj^crs Uniretsity (1986). 36-36 

sociology defined as a "traditionally segregated’” field, 110 

Sola vs. l^l'ayette College (198(U. 29. 116 

Soni vs. Board of Trustees of the I 'uivetsity of Tennessee ( 19“'6). 20. 
27. 62 

Southea.stern Ma.ssachu.setts University. 61 
StaMt vs. Smith (1989), 142-144 

‘'.staff planning document ’* exempt from di.scJosure reciuirements. 
1.64 

Stanford Uni\ er.sity. 136 

State Hx Rel. fames rs. ( )hio State I 'nii etsity ( 1 994 ). 1 3(>- 1 P 
.state law super.setles institutional authority with regard to tenure 
right.s, 2 t 

Statement of Princ iples on Academic freedom and renure ol 19 lO. 
1. 7. 60 

does not apply to part-time faculty members and adjunct 
profe.s.sors, 26 

as evidence of academic’ custom. 16 
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Stale sunshine laws, 136“! 38 

Stale University of New York, 142-143 

statistics, use in disparate-impact cases of, 89 

Stephen F. Austin Stale University (1982), 142 

Stephens Institute, 39 

St. Petersburg Junior College, 1 1 1 

“strict scrutiny*’ 

applies to affirmative action in public and not private 
institutions, 108 
constitutional standard of . 107 
test, requirement of, 113 
student evaluations 

significant increase in the use for tenure decisions of, 5 
used by Peer-Review Committees. 138-140 
subjective decision 

-making practices, can be attacked under disparate-impact 
theory, 89 

courts rarely question, 10 
“sunshine laws,” 133 

Sunshine vs. Long Island University (1994), 81. 86-87 
SUNY Slonybrook, 142 
Sweezy, Paul, 58 

Sweezy' vs, Neu' Hampshire (1957), 8. 58, 121 

T 

Talledega College 17, . 28 
teaching portfolios, use of. 5 
Tennessee State University, 63 
tenure 

alternatives to, 2 

at public institutions. c*siablished by Supreme Court as a 

“property interest.” 8 

benefits to institution of. 2 

by default, 26 

by grant, 25 

costs to institution of. 2 

court recognized methods of acquiring, 25 

“Density,” 28-30 

determined by rules under which individual originally 
hired. 28 

did not exist in its present form Ix’fore the 1940s. 6 
does not guarantee lifetime employment. 5-6 
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policy, reluctance of courts to alter when written policies 

are explicit, 54-55 

reluctance of courts to mandate, 93 

reviews as performance evaluations and so available for 

faculty inspection, 134 

systems, percentage of colleges and universities with, 3 
ultimate authority to grant , 4 
tenured positions, guidelines on elimination of, 31 
Texas Southern University, 28 
The Rehabilitation Act of 1973, 96 
Thiel College (1982), 40 

Thurgood Marshall School of Law of Texas Sourhern University. 
27-28 

Title IX of the Education Amendments of 1972, 94 

allows faculty members direct access to a court, 94 
permits faculty to receive uncaps ed compensatory and 
punitive damages, 94 
Title VII 

First Amendment primacy over, 97 

"manifest imbalance” affirmative-action cases more likely to 
succeed under, 1 14 

permits voluntary private colleges and universities 
affirmative-action plans, 108 

Title VII and Title IX of the Education Amendments of 1972, 77 
Title VII of the Civil Rights Act of 1964, 73. 77-81 
claims categories, 81-82 
Tristervs, University of Mississippi (1969), 67 
Tung, Rosalie, 126 




U 

unfair labor practice, failure to bargain in good faith about 
mandatory subjects, 35 

United Carolina Bank vs. Board of Regents Stephen F. Austin State 
Univ. (1982), 142 

United States vs. Paradise (1987), 112-113 

Unity College. 31 

University of Texas. 47 

University of Arkansas. 61 

University of Californi.i 59. 1.44-135 

University of California Regents vs. Bakke (1978). 59, 112 
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